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PREFACE  TO  FOURTH  EDITION 


Since  the  publication  of  the  last  edition  of 
this  booklet  in  December,  1959,  the  General  Court 
of  Massachusetts,  meeting  in  1960,  1961,  1962,  and 
1963,  passed  3,072  new  laws  or  amendments  to  the 
General  Laws,  some  50  of  which  concerned  areas 
of  the  administration  of  criminal  justice  briefly 
described  herein.  A  new  edition  to  encompass 
these  new  enactments  was  therefore  deemed  neces- 
sary if  this  booklet  is  to  continue  to  serve  a  useful 
purpose. 

Boston,  Massachusetts     Edwin  Powers 
January  1,  1964  Deputy  Commissioner 

for  Personnel  and 

Training 


PREFACE  TO  THIRD  EDITION 


Department  of  Correction  em- 
ployees have  long  felt  a  need  for  a 
concise  but  fairly  comprehensive 
descriptive  statement  of  the  laws, 
institutions,  and  procedures  basic 
to  the  administration  of  criminal 
justice  in  the  Commonwealth  of 
Massachusetts.  Obviously,  this  De- 
partment, obligated  to  carry  out 
the  sanctions  of  the  courts  in  crimi- 
nal cases,  plays  an  essential  role  in 
that  administration. 

More  than  a  verbatim  reprinting 
of  the  General  Laws  was  needed. 
The  Prison  Officers'  Handbook, 
which  to  our  knowledge  was  last 
published  in  1905,  was  a  mere  com- 
pilation of  laws,  court  decisions, 
and  Attorney  Generals'  opinions. 
Dealing  today  with  far  more  com- 
plex legal  procedures  in  a  rapidly 
changing  correctional  system,  those 
to  whom  the  law  has  delegated  re- 
sponsibilities in  the  correctional 
field  are  seeking  for  an  explanation 
of  the  aims  of  the  criminal  law  and 
a  description  of  some  of  the  essen- 
tial legal  institutions  that  give  it 
life  and  meaning.  A  logical  and 
coherent  account  that  might,  at  the 
same  time,  constitute  a  factual  and 
objective  statement  of  relevant  laws 
and  procedures  seemed  to  be  called 
for.  This  booklet,  which  originally 
grew  out  of  a  request  by  the  Massa- 
chusetts Council  of  Churches  for  a 
brief  statement  of  the  criminal  law 
and  the  correctional  facilities  of 
the  state,  is  an  attempt  to  meet  that 
need. 

The  United  Prison  Association  of 
Massachusetts  published  and  dis- 
tributed the  first  edition  in  1955. 
The  second  edition  appeared  in 
November,  1957.  The  reception  ac- 
corded this  edition  seemed  to  war- 
rant a  revised  printing  that  would 
incorporate  the  relevant  enact- 
ments of  the  1958  and  1959  Legisla- 
tures.  Requests  for  copies  of  the 


last  edition  (long  out  of  print), 
coming  not  only  from  local  institu- 
tions and  individuals,  but  from 
other  states  evidently  curious  to 
hear  about  the  Massachusetts  sys- 
tem of  justice  as  well  as  the  need 
for  additional  copies  for  use  in  our 
Officers  Training  School  seemed  to 
justify  the  time  and  expense  re- 
quired to  bring  this  report  up  to 
date. 

A  word  should  be  said  about  the 
selection  of  material.  It  is  not,  of 
course,  a  textbook  on  criminal 
law;  nor  does  it  pretend  to  be  a 
complete  statement  of  all  statutes 
relevant  to  the  administration  of 
criminal  justice.  We  have  had  to 
be  selective  and  have  purposely 
limited  our  subject  matter  to  areas 
of  most  concern  to  Department  of 
Correction  employees.  In  explana- 
tion of  our  limitations,  we  can  do 
no  better  than  to  quote  our  intro- 
ductory words  from  the  1957  edi- 
tion, where  we  said: 

"The  administration  of  criminal 
justice  is  a  broad  and  technical 
field.  A  complete  description  of  its 
operations  would  embrace  a  state- 
ment of  the  substantive  law  of 
crimes  (the  essential  elements  of  a 
crime  and  the  definition  of  each 
crime)  and  an  explanation  of  the 
criminal  procedures  through  which 
legal  institutions  seek  to  deal  with 
the  violators  of  these  laws.  These 
legal  steps  might  include  com- 
plaint, arrest,  indictment,  arraign- 
ment, pleading,  bail,  dismissal,  de- 
tention, trial,  conviction,  sentence, 
appeal,  and  a  host  of  intermediate 
legal  steps,  the  technicalities  of 
which  are  beyong  the  scope  of  this 
statement. 

"We  are  concerned  here  with 
some  of  the  basic  and  less  technical 
aspects  of  the  subject,  a  brief  pres- 
entation of  which  might  serve  as 
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an  introduction  to  the  crime  prob- 
lem in  Massachusetts." 

For  permission  to  reprint  parts 
of  the  earlier  edition,  we  would 
like  to  express  publicly,  on  behalf 
of  the  Department,  our  gratitude 
to  the  United  Prison  Association  of 
Massachusetts  and  also  to  thank 
the  Association  for  its  generous  un- 
derwriting of  all  expenses  connected 
with  the  publication  of  the  last  edi- 
tion which  was  freely  distributed 
to  correctional  personnel.  We  also 
wish  to  acknowledge  our  indebted- 
ness to  all  Departments  and  Agen- 
cies that  have  so  willingly  answered 
our  questions  and  checked  our 
manuscript.  The  writer  is  particu- 
larly grateful  to  Mr.  Frank  A. 
Dwyer,  Assistant  to  the  Commis- 
sioner of  Correction,  for  his  patient 
and  careful  reading  of  parts  of  the 
manuscript  and  his  advice  on  ques- 


tions of  statutory  interpretation. 
We  are  also  indebted  to  Mr.  Joseph 
P.  Warner,  a  Boston  College  Law 
School  student,  who,  as  a  Depart- 
ment intern  in  the  Summer  of 
1959,  made  a  thorough  examination 
of  relevant  statutes  and  checked 
original  sources. 

And  finally,  the  writer  wishes  to 
express  his  sincere  appreciation  to 
the  Commissioner  of  Correction, 
Mr.  George  F.  McGrath,  for  his 
encouragement  in  this  undertaking 
and  for  his  realization  that  a  bet- 
ter informed  staff  is  a  more  effec- 
tive staff — and  a  happier  one. 

Edwin  Powers 

Deputy  Commissioner  for 

Personnel  and  Training 

Boston,  Massachusetts 
December  1,  1959 
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INTRODUCTION 


I  can  think  of  no  governmental 
function  where  there  is  more  con- 
fusion and  controversy  concerning 
the  ultimate  purpose  to  be  per- 
formed and  the  means  to  be  em- 
ployed than  in  the  post-conviction 
phase  of  the  administration  of 
criminal  justice.  Laymen,  lawyers, 
judges,  legislators — everyone — has 
a  ready  answer  to  the  question  of 
what  to  do  with  the  convicted  of- 
fender. At  this  stage  in  a  rapidly 
evolving  public  viewpoint  toward 
law  violators,  the  recommenda- 
tions range  from  extreme  punitive 
measures  to  be  imposed  upon  all 
criminals  to  treating  all  offenders 
as  sick  persons  without  responsi- 
bility for  their  antisocial  acts. 
There  are  all  shades  of  modifica- 
tion of  each  point  of  view  with, 
very  often,  emotion  dominating 
the  attitudes  expressed. 

Neither  the  extremes  in  feeling 
inordinate  sympathy  for  criminal 
offenders  on  the  one  hand,  nor  un- 
justified fear  or  desire  for  ven- 
geance upon  lawbreakers  on  the 
other,  should  be  permitted  to  dic- 
tate our  correctional  programs. 
Though  we  cannot  and  should  not 
eliminate  the  emotional  compo- 
nent in  our  judgments  entirely, 
our  correctional  program  will  be- 
come more  effective  and  efficient 
when  we  proceed  upon  a  rational 
basis,  keeping  ever  in  mind  the 
basic  purpose  for  our  being — the 
protection  of  the  public  safety  and 
welfare.  By  explicit  provisions  and 
by  implication,  our  laws  have  es- 
tablished our  prison  system  to  ac- 
complish this  end  by  placing  a 
twofold  obligation  upon  prison  ad- 
ministrators: 1)  to  provide  a  secure 


custodial  measure  for  the  confine- 
ment of  offenders  until  they  are 
lawfully  released  and  2)  to  provide 
programs  of  rehabilitation  which 
will  prevent,  retard  or  arrest  the 
development  of  criminal  careers, 
particularly  in  our  youths.  There 
are  difficulties  involved  in  carrying 
out  each  of  these  responsibilities 
but  these  should  not  deter  us  nor 
cause  us  to  waiver  in  accomplish- 
ing our  goal. 

Much  of  the  uncertainty,  emo- 
tionalism and  inability  to  think 
rationally  on  this  subject  is  at- 
tributed to  the  lack  of  sound 
knowledge  about  what  our  correc- 
tional programs  and  facilities  are 
and  what  our  personnel  are  trying 
to  accomplish  with  them. 

In  this  pamphlet  Mr.  Powers, 
following  his  typical  painstaking 
type  of  research,  has  presented  a 
carefully  condensed  primer  of  cur- 
rent law  and  fact  with  interesting 
and  relevant  historical  and  philo- 
sophical opinion  which  will  make 
a  substantial  contribution  to  the 
education  and  enlightenment  of 
all  those  working  in  the  correc- 
tional field  and  others  who  have  a 
special  interest  in  the  administra- 
tion of  criminal  justice  in  Massa- 
chusetts. 

After  extending  my  thanks  and 
commendation  to  Mr.  Powers,  may 
I  add  a  special  word  of  apprecia- 
tion to  the  United  Prison  Asso- 
ciation of  Massachusetts  for  its 
interest  in  financing  and  distribut- 
ing the  first  two  editions  of  this 
booklet. 

George  F.  McGrath 
Commissioner  of  Correction 
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THE  CRIMINAL  LAW 


Crimes 

For  its  own  protection,  every 
sovereign  state  makes  certain  acts 
punishable  by  its  duly  constituted 
courts.  Such  acts  are  called  crimes. 

They  may  be  minor  traffic  vio- 
lations or  serious  offenses  against 
the  person,  such  as  robbery  or 
murder. 

The  kinds  of  acts  made  punish- 
able by  the  state  and  the  varying 
degrees  of  severity  of  punishment 
for  different  crimes  reflect  the  state 
of  public  opinion  at  the  time  the 
laws  were  enacted.  Hence  crimes, 
and  the  penalties  assigned  to  them, 
differ  from  time  to  time  and  from 
place  to  place. 

Each  of  the  50  states  (as  well  as 
the  federal  government)  has  its 
own  criminal  code.  No  two  are 
alike.  The  states  have  not  enacted 
uniform  criminal  laws.  A  group  of 
legal  scholars  of  the  American  Law 
Institute  is  now  working  on  a 
model  penal  code  that  seeks  to  re- 
classify and  re-define  crimes.  Their 
final  recommendations  might  be 
adopted  some  day  by  some  or  all 
of  the  states,  but  that  time  has  not 
yet  come. 

At  the  present  time,  an  act  com- 
mitted in  Massachusetts  that  its 
statutes  declare  to  be  a  crime  may 
not  be  a  crime  in  a  neighboring 
state.  And  quite  possibly  this  act 
may  not  have  been  a  crime  in  Mas- 
sachusetts a  few  years  ago.  For  ex- 
ample, membership  in  the  Com- 
munist Party  was  no  crime  in  1950. 
Today  it  is  stated  to  be  a  felony.1 

Nevertheless,  there  is  a  large 
body  of  criminal  law  that  does  not 
substantially  differ  from  state  to 
state  nor  from  time  to  time.  Mur- 
der, robbery,  assault,  arson,  and  so 
on  down  the  list  of  crimes  for 
which  men  are  usually  sent  to 
prison,  are  crimes  in  every  Ameri- 


can jurisdiction  and  always  have 
been,  although  there  are  wide  dif- 
ferences in  penalties  and  in  sen- 
tencing practices. 

Unlawful  Intent  as  an  Essential 
Element  in  Crime 

The  commission  of  an  act  (and, 
in  rare  instances,  the  failure  to  act 
where  there  is  a  duty  to  act  or  the 
performance  of  an  act  in  a  negli- 
gent fashion)  which  the  law  has 
made  punishable  is  not  a  crime  in 
most  instances  unless  accompanied 
by  unlawful  intent.  To  walk  out 
of  a  restaurant,  for  example,  with 
another's  coat  in  the  mistaken  idea 
it  is  one's  own,  is  no  crime.  But 
the  very  same  act  with  a  different 
intent — such  as  the  intent  to  de- 
prive the  owner  of  permanent  pos- 
session— is  larceny. 

Usually  the  intent  is  clear  and 
explicit,  but  in  some  cases,  where 
there  seems  to  have  been  no  actual 
intent  to  do  the  forbidden  act,  the 
law  may  supply  a  "constructive  in- 
tent." For  example,  a  person  who, 
while  intentionally  engaged  in  un- 
lawful act  A,  commits  unlawful 
act  B,  although  without  expressly 
intending  to  do  so,  may  be  guilty 
of  crime  B  by  "construction." 
Thus  one  who  shoots  to  kill  A  but 
misses  his  target  and  hits  B  whom 
he  did  not  intend  to  kill,  may  be 
found  guilty  of  murder.  The  law 
reasons  that  in  killing  B  which  he 
did  not  intend,  the  killer  was  acti- 
vated nevertheless  by  an  evil  intent 
(to  kill  A).  The  law  is  reluctant 
to  exonerate  one  from  the  foresee- 
able or  natural  consequences  (ac- 
tually intended  or  not)  of  his  own 
reckless  conduct  and  therefore  if 
intent  is  to  be  an  essential  element 
in  serious  crimes  the  law  must 
posit  a  "constructive  intent,"  in  this 
case  to  kill  B,  which  is  carried 
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over  from  his  real  and  evil  intent 
to  kill  A. 

If  a  killing  happens  to  occur  (in 
Massachusetts)  in  the  commission 
of  a  crime  punishable  by  death  or 
life  imprisonment,  proof  of  a  pre- 
meditated intent  or  design  to  kill 
is  unnecessary.  To  use  an  all  too 
common  occurrence  as  an  example, 
a  homicide  becomes  murder  in  the 
first  degree  in  Massachusetts  if 
committed  by  X  who,  while  armed 
and  in  the  act  of  robbery,  kills  Y, 
although  he  had  no  plan  to  kill 
anyone,  least  of  all  Y,  and  did  not 
premeditate  the  killing. 

Today  this  kind  of  homicide 
committed  during  the  course  of  a 
felony,  called  in  the  common  law 
a  "felony-murder,"  is  usually  cov- 
ered by  statute.  In  Massachusetts, 
however,  the  felony  in  question 
must  be  one  punishable  by  death 
or  life  imprisonment,  if  a  verdict 
of  murder  in  the  first  degree  is  to 
be  rendered.2 

There  are,  on  the  other  hand, 
some  statutory  crimes  that  are 
more  technical  and  regulatory  in 
nature — such  as  the  mere  posses- 
sion of  narcotics,  being  present 
where  gaming  implements  are 
found,  smoking  or  parking  in  pro- 
hibited places,  violations  of  laws 
regulating  apartment  houses,  and 
the  like — for  which  no  criminal  in- 
tent whatsoever  need  be  proved.  In 
the  20th  century  there  has  been  an 
increasing  number  of  laws  in  the 
nature  of  regulations  (under  the 
police  powers  of  the  state),  of  in- 
dustrial operations,  of  traffic,  of 
food  distribution,  and  so  on,  that 
impose  penalties  on  violators  with- 
out any  need  on  the  part  of  the 
government  to  show  actual  in- 
tent to  commit  a  crime.3  The  law 
has  traditionally  called  this  type 
of  crime  malum  prohibitum,  or 
wrongful  merely  because  the  law 
made  it  so,  as  distinct  from  a  crime 
that  universally  (at  least  in  Anglo- 


Saxon  communities)  arouses  some 
degree  of  moral  indignation  and 
so  is  malum  per  se}  or  wrongful  in 
itself,  necessarily  involving  crimi- 
nal intent. 

As  to  most  of  the  crimes  for 
which  persons  stand  trial,  both  an 
overt  act  and  unlawful  intent  on 
the  part  of  the  perpetrator  must 
be  shown,  and  if  proved  to  the 
satisfaction  of  a  judge  or  jury  be- 
yond a  reasonable  doubt,  he  may 
be  punished — unless  he  can  show 
that  he  was  not  legally  responsible 
for  his  act  by  reason  of  age  (under 
7),  insanity,  duress,  or  incapacity 
of  some  kind. 

But  for  a  conviction  of  murder 
in  the  first  degree  (rather  than  sec- 
ond) a  prosecutor  must  produce 
more  than  proof  of  the  act  and  an 
unlawful  intent,  for  the  law  de- 
fines this  most  serious  crime  as  a 
homicide  committed  with  "delib- 
erately premeditated  malice  afore- 
thought," or  "with  extreme  atroc- 
ity or  cruelty,"  or,  as  we  have  il- 
lustrated, while  perpetrating  one 
of  the  more  serious  felonies  that 
the  law  makes  punishable  with 
death  or  life  imprisonment.2  The 
law  does  not  define  second  degree 
murder.  Although  it  is  possible  to 
indict  a  person  directly  for  second 
degree  murder,4  the  usual  proce- 
dure is  to  charge  the  offender  with 
murder,  leaving  the  decision  to  the 
jury.  Murder  that  does  not  appear 
to  be  in  the  first  degree,  the  law 
states,  is  murder  in  the  second  de- 
gree. "The  degree  of  murder  shall 
be  found  by  the  jury."  A  jury  can- 
not bring  in  a  verdict  of  guilty  of 
a  crime  of  greater  degree  of  seri- 
ousness than  that  charged  in  the 
indictment,  but  ordinarily  may 
bring  in  a  verdict  of  guilty  of  a 
crime  of  lesser  degree.  It  is  well 
settled  in  this  state  that  a  verdict 
of  guilty  of  manslaughter  could  be 
proper  in  a  trial  for  murder.5 

A  homicide  (the  killing  of  one 
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human  being  by  another)  might 
be  something  less  than  murder.  It 
might  be  manslaughter  under  cer- 
tain mitigating  circumstances,  or 
it  might  not  be  a  crime  at  all  if  it 
lacked  unlawful  intent.  For  ex- 
ample, a  homicide  is  excusable  if 
committed  in  self-defense,  or  justi- 
fiable if  committed  by  a  police  of- 
ficer in  the  performance  of  a  legal 
duty.  In  such  cases  there  was  in- 
tent, to  be  sure,  but  the  intent  was 
not  unlawful. 

It  is  evident  then  that  the  law 
seeks  punishment  only  for  one  who 
commits  a  crime  with  unlawful  in- 
tent or,  as  the  law  puts  it,  with 
guilty  mind  (mens  red).  It  assumes 
that  one  has  freedom  to  choose  be- 
tween what  is  right  and  wrong  and 
a  knowledge  of  the  difference. 
Therefore  one  who  knowingly  and 
intentionally  chooses  to  do  wrong, 
contrary  to  the  well-being  of  the 
Commonwealth,  must  be  punished 
to  prevent  him  from  further  at- 
tacks upon  the  peace  and  security 
of  the  community,  as  well  as  to  de- 
ter others  who  contemplate  such 
action. 

Criminal  Responsibility 

A  child  under  the  age  of  7  is 
conclusively  presumed  to  be  un- 
able to  form  a  criminal  intent  and 
hence  is  not  criminally  liable  for 
his  actions.  (Age  7  was  the  ar- 
bitrary limit  set  by  the  common 
law  of  England  which  has  been 
adopted  by  most  but  not  all  states 
in  this  country.) 

A  person  suffering  from  mental 
disease  or  mental  deficiency  may 
or  may  not  be  held  responsible  for 
a  violation  of  Law.  The  rule  in 
Massachusetts,  and  in  most  states, 
is  that  if  the  mental  disease  or  de- 
fect is  such  that  the  person  does 
not  know  the  nature  and  quality 
of  the  act  or  that  the  act  is  wrong, 
he  is  not  criminally  liable  to  pun- 


ishment. This  rule  constitutes  the 
so-called  "right  and  wrong  test," 
set  forth  originally  in  the  advi- 
sory opinion  of  the  English  High 
Court  Judges  following  the  famous 
M'Naghten  case  of  1843 — first  cited 
in  Massachusetts  by  Chief  Justice 
Shaw  in  1844  in  Commonwealth  v. 
Rogers — a  decision  that  went  be- 
yond the  M'Naghten  rule  by  add- 
ing the  defense  of  "irresistible  im- 
pulse."0 

If  one  can  show  that,  because  of 
mental  disease,  he  is  rendered  "in- 
capable of  resisting  and  controlling 
an  impulse  which  leads  to  the  com- 
mission of  a  [crime],"  he  may  also 
be  excused  from  criminal  responsi- 
bility in  Massachusetts  (and  in  14 
other  American  jurisdictions).7 

Thus  the  law,  whose  sanctions 
are  based  on  the  assumption  of 
free  will,  extends  immunity  to  a 
person  whose  free  will  is  so  im- 
paired that  he  cannot  be  deemed 
to  be  acting  knowingly  or  willfully. 
The  law  cannot  in  good  conscience 
inflict  punishment  of  any  kind  on 
a  person  upon  whom  it  cannot 
place  some  measure  of  blame. 

And  yet,  the  law  does  not  say  in 
effect  that  anyone  who  is  "insane" 
or  "psychotic"  is  not  to  be  held 
responsible.  It  only  excludes  from 
punishment  those  who  are  suffer- 
ing from  a  mental  disease  or  defect 
to  such  a  degree  that  they  cannot 
form  a  criminal  intent  based  on  an 
understanding  of  what  they  are 
doing  or  a  knowledge  of  its  wrong- 
fulness, or  they  cannot  control 
their  impulses.  Therefore  some  of- 
fenders who  are  "insane"  or  "psy- 
chotic," as  the  psychiatrists  might 
classify  them,  might  still  be  held 
responsible  by  the  law  if  their  dis- 
ease was  not  of  the  kind  that  de- 
prived them  of  their  free  will  and 
their  understanding.  The  criminal 
law  then  is  not  defining  "insanity"; 
it  is  merely  setting  limits  to  its 
own  right  to  punish. 
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Dissatisfaction  with  the  Rules  of 
Criminal  Responsibility 

The  crucial  determination  of 
criminal  responsibility  has  become 
a  subject  of  intense  controversy.8 
Many  proposals  have  been  ad- 
vanced in  this  and  other  states  to 
re-formulate  or  completely  discard 
the  M'Naghten  rules  (now  opera- 
tive in  most  jurisdictions  in  this 
country),  in  the  light  of  our  in- 
creasing understanding  of  mental 
disease  and  defect.9  But  the  law 
fears  that  an  extension  of  the  doc- 
trine of  irresponsibility  may  seri- 
ously diminish  its  power  to  punish 
the  wrong-doer,  while  the  applica- 
tion of  the  idea  of  partial  respon- 
sibility (now  implicit  in  some 
forms  of  voluntary  manslaughter, 
for  example)  may  be  an  entering 
wedge  designed  to  corrode  the  con- 
cept of  free  will.  The  doctrine 
that  no  one  is  in  reality  operating 
with  freedom  of  choice  and  with 
power  to  control  his  instinctual 
drives  would,  of  course,  completely 
undermine  the  law's  basic  philoso- 
phy of  punishment. 

The  Criminally  Insane 

Although  the  law  cannot  punish 
a  person  who  commits  murder  if 
he  were  not  legally  responsible  at 
the  time,  it  would  not  be  wise  to 
leave  him  at  large  with  a  chance 
that  he  might  repeat  his  act.  If  a 
jury  finds  a  defendant  not  guilty 
of  murder  or  manslaughter  "by 
reason  of  insanity"  the  court  must 
commit  him  to  a  hospital  under 
control  of  the  Department  of  Men- 
tal Health  or  to  the  State  Hospital 
for  the  criminally  insane  at  Bridge- 
water.  There  he  might  remain  "for 
his  natural  life,"  unless  the  Gover- 
nor and  Executive  Council  release 
him,  which  they  may  do  if  they  are 


satisfied  that  his  freedom  "will  not 
cause  danger  to  others."10 

If  a  person  is  tried  for  a  crime 
other  than  murder  or  manslaugh- 
ter and  is  acquitted  "by  reason  of 
insanity,"  the  judge  may  order  him 
committed  to  a  Department  of 
Mental  Health  hospital  or,  if  he 
has  been  a  criminal  or  "is  of  vi- 
cious tendency,"  to  the  State  Hos- 
pital at  Bridgewater.11 

It  is  quite  probable  that  a  per- 
son obviously  suffering  from  men- 
tal illness  will  not  reach  the  stage 
of  trial  for  the  determination  of 
his  guilt  or  innocence.  If,  for  ex- 
ample, a  grand  jury  refuses  to  in- 
dict him  by  reason  of  his  insanity 
existing  at  the  time  the  act  was 
committed  (this  law  applying  to 
any  criminal  case  coming  before 
it),  the  Court  may  commit  him  to 
a  state  hospital  but  not  to  the 
State  Hospital  at  Bridgewater  un- 
less "he  has  been  a  criminal  or  is 
of  vicious  tendency."12 

Such  commitments  are  not 
deemed  punishments  but  are  made 
both  for  the  protection  of  soci- 
ety and  for  the  defendant's  own 
good,  with  opportunities  for  re- 
lease when  cured  and  when  he  can 
be  safely  returned  to  the  commu- 
nity or  to  the  court. 

Persons  serving  sentences  in  any 
of  the  state  correctional  institu- 
tions who  become  insane  may  be 
committed  by  the  court,  upon  the 
recommendation  of  two  psychia- 
trists, to  the  State  Hospital  at 
Bridgewater,  if  a  male,  or  to  any 
state  hospital  for  the  insane  if  a 
female,  and  may  be  returned  to  the 
correctional  institution  upon  re- 
covery.13 Jail  and  House  of  Correc- 
tion inmates  are  subject  to  a  simi- 
lar procedure,  but  a  male  may  be 
sent  to  any  state  mental  hospital 
(rather  than  to  Bridgewater)  if  he 
"has  not  been  criminal  or  vicious 
in  his  life."14 
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Transfer  or  Discharge  of  the 
Criminally  Insane 

The  Department  of  Mental 
Health  has  the  same  authority  to 
discharge  or  transfer  inmates  of 
the  State  Hospital  at  Bridgewater 
who  are  not  under  sentence  (or 
whose  sentence  has  expired)  as  it 
has  to  discharge  or  transfer  in- 
mates of  other  state  hospitals  un- 
der its  control.  Obviously,  its 
power  of  discharge  is  limited 
where  the  inmate  is  still  under 
sentence  of  the  court.  Such  men 
(except  those  sentenced  for  life) 
the  Department  of  Mental  Health 
may  discharge  at  the  expiration  of 
their  sentences,  but  in  applying 
this  law  a  minimum-maximum  sen- 
tence is  to  be  construed  as  expiring 
at  the  end  of  the  minimum  term 
and  an  indeterminate  sentence  at 
the  end  of  the  maximum  period 
fixed  by  law.  [For  further  discus- 
sion of  transfers  from  the  Bridge- 
water  State  Hospital,  see  p.  78-79.] 
That  Department  may  also  trans- 
fer at  any  time  to  other  state 
hospitals  (and  return  them  at  any 
time  to  the  Bridgewater  State  Hos- 
pital) inmates  who  are  serving  an 
indeterminate  sentence,  a  life  sen- 
tence, or  a  sentence  for  any  term  of 
vears.15  It  cannot,  of  course, 
change  the  sentence  or  decree  of 
the  court  except  as  provided  in  this 
section,  nor  can  it  take  over  control 
of  the  Bridgewater  State  Hospital 
which  is  under  the  jurisdiction  of 
the  Department  of  Correction  and 
the  control  of  its  Superintendent. 
If  the  person  to  be  released  was 
under  indictment  for  arson,  the 
Commissioner  of  Mental  Health 
must  notify  the  State  Fire  Marshal 
immediately  prior  to  his  release.16 

A  person  who  becomes  insane 
between  the  time  he  is  sentenced 
to  death  and  the  day  of  his  execu- 
tion cannot,  of  course,  be  executed 
until  he  recovers.17  In  the  mean- 


time, the  Governor  and  Council 
may  respite  his  execution  and  or- 
der him  confined  in  the  State  Hos- 
pital at  Bridgewater,  transferring 
him  to  the  "death  house"  of  the 
prison  when  he  returns  to  nor- 
mal mental  state. 

In  summary,  it  can  be  said  that 
a  person  who  is  found  to  be  legally 
irresponsible  at  the  time  of  the 
act  can  never  be  punished  for  that 
act  (no  matter  how  criminal  in 
nature)  although  he  may  be  held 
in  hospital-type  confinement  for 
society's  protection.  A  person  who 
is  legally  responsible  at  the  time 
of  the  act  but,  prior  to  his  trial 
or  sentence,  becomes  mentally  ill 
can  be  punished  after  he  recovers 
from  his  mental  illness,  but  not 
until  then.  In  the  latter  case,  the 
person  is  deemed  a  criminal 
whose  punishment  was  temporar- 
ily thwarted  by  his  mental  condi- 
tion. 

The  "Briggs  Law" 

To  avoid,  or  at  least  minimize, 
the  so-called  "battle  of  experts" 
during  a  trial  in  which  psychia- 
trists for  the  state  and  for  the  de- 
fense give  conflicting  opinions  on 
the  question  of  a  defendant's  men- 
tal condition  at  the  time  of  the 
crime,  the  late  Dr.  L.  Vernon 
Briggs,  former  president  of  the 
Massachusetts  Psychiatric  Society, 
proposed  an  impartial  psychiatric 
examination  before  trial  of  all  per- 
sons charged  with  certain  crimes. 
His  suggestions  were  adopted  by 
the  General  Court  in  1921,  and 
the  resulting  law  is  known  here 
and  throughout  the  country  as 
"The  Briggs  Law."18  It  requires 
the  Department  of  Mental  Health 
to  make  the  examination  and  to 
report  any  existing  mental  disease 
or  defect  that  might  affect  the  le- 
gal responsibility  of  the  person 
charged  with  crime.  A  person  can- 
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not,  of  course,  be  compelled  to  talk 
and  hence  might  hamper  the  ex- 
amination if  he  so  desires.  Non- 
compliance with  this  law,  however, 
does  not  invalidate  the  trial.19  This 
report  is  made  available  to  the 
court,  the  probation  officer,  the 
District  Attorney  and  the  attorney 
for  the  defense,  and  may  make  it 
evident  to  all  that  there  would  be 
no  point  in  going  forward  with  a 
trial  that  would  probably  result  in 
acquittal  on  the  grounds  of  in- 
sanity. Experience  has  shown  that 
this  law  has  greatly  reduced  the 
"battle  of  experts"  and  resulting 
costs  to  the  state.20  If,  however,  a 
trial  is  commenced,  the  defendant 
may  summon  and  cross-examine 
the  psychiatrists  who  wrote  the  re- 
port. 

All  person  who  fall  within  the 
following  categories,  whether  or 
not  they  are  suspected  of  mental 
illness,  must  be  examined:  (1) 
Those  indicted  by  a  grand  jury 
for  murder;  (2)  Those  indicted  or 
bound  over  for  trial  in  the  Su- 
perior Court  who  have  been  either 
a)  previously  indicted  more  than 
once  for  any  other  offense,  or  b) 
previously  convicted  of  a  felony. 

Statutes  of  Limitation 

We  thus  see  that  not  everyone 
is  punished  for  committing  an  of- 
fense that  is  ordinarily  punishable, 
even  if  he  is  arrested  and  brought 
into  court.  Furthermore,  it  is  com- 
mon knowledge  that  most  misde- 
meanants and  many  felons  are 
never  apprehended  or  known  to 
the  authorities.  But  there  are  oth- 
ers who  may  commit  serious  of- 
fenses, may  be  legally  responsible 
and  may  be  known  to  the  officers 
of  justice,  but  are  never  brought 
to  trial  to  answer  for  their  crimes, 
merely  because  of  the  lapse  of  time. 
It  would  be  manifestly  difficult  for 
a  defendant  to  "produce  witnesses 
and  proofs  in  his  favor"  (as  he  has 


a  right  to  do)  if  indicted  today  for 
a  crime  he  committed  a  decade 
ago.  Accordingly,  our  laws  set  up 
certain  bars  to  prosecutions  for  old 
crimes.  The  general  rule  is  that 
no  one  can  be  indicted  for  a  crime 
six  years  after  it  was  committed,21 
but  there  are  exceptions  that 
should  be  noted.  Crimes  involv- 
ing armed  robbery,  armed  assault 
with  intent  to  rob  or  murder,  and 
the  like  (as  in  the  well-known 
"Brink's  robbery"  in  1950  which 
inspired  this  exception)  permit  an 
indictment  as  late  as  10  years  after 
the  crime.21  A  person  cannot  de- 
feat these  laws  by  leaving  the  state 
until  the  time  has  elapsed,  for,  in 
computing  time,  out-of-state  inter- 
ludes are  not  considered.  A  mur- 
derer, however,  receives  no  protec- 
tion at  all  under  these  statutes  of 
limitation.  He  can  be  indicted  at 
any  time  between  the  time  of  the 
crime  and  his  own  death. 

On  the  other  hand,  prosecutions 
for  certain  minor  sex  crimes — ab- 
duction, enticing,  and  so  on,  where 
the  maximum  penalty  is  three 
years'  imprisonment — must  be  be- 
gun within  one  year  of  the  al- 
leged act,22  while  prosecutions  for 
the  crime  of  winning  a  bet  to  the 
value  of  five  dollars  or  more  have 
an  18-months'  limitation.23 

The  Classification  of  Crimes 

1 .  There  are  common  law 
crimes,  and  statutory  crimes  spe- 
cifically spelled  out  by  some  enact- 
ment of  the  legislature. 

The  common  law  of  England  is 
the  most  important  source  of  crimi- 
nal law  in  the  United  States.  Its 
authority  is  derived  not  from  ex- 
press enactments  of  some  legisla- 
ture but  from  judicial  decisions 
which  have  been  accepted  as  the 
law  from  time  immemorial. 

Massachusetts  is  one  of  29  states 
where  the  common  law  of  crimes 
might  still  apply,  although  in  prac- 


14 


The  Criminal  Law 


tically  every  important  instance  it 
has  been  superseded  by  some  ex- 
press enactment  of  the  General 
Court. 

In  some  states,  such  as  New 
York,  the  common  law  is  no  longer 
in  effect,  and  no  act  committed 
there  can  be  the  basis  for  a  criminal 
prosecution  in  the  state  courts  un- 
less it  has  been  expressly  prohibited 
bv  some  statute  enacted  by  the  state 
legislature.  In  9  other  states,  the 
common  law  has  also  been  ex- 
pressly abolished  by  statute  or  by 
constitution;  in  several  states  and 
the  federal  government,  common 
law  crimes  are  not  recognized. 

2.  Statutory  crimes  are  classified, 
as  to  the  degree  of  their  possible 
injury  or  danger  to  society,  into 
felonies  and  misdemeanors. 

In  Massachusetts,  any  crime  that 
the  legislature  considers  so  harmful 
or  dangerous  to  society  that  its 
perpetrator  might  be  punished  by 
death  or  imprisonment  in  the  state 
prison  is  considered  a  felony.  All 
other  crimes  are  misdemeanors.24 
A  reading  of  the  statute  which  sets 
forth  the  penalty  will  usually  make 
it  clear  in  the  case  of  any  particular 
crime,  whether  that  crime  is  a  fel- 
on v  or  a  misdemeanor.25 

A  person  who  is  convicted  of  a 
felony  need  not  be  sent  to  the  state 
prison  in  every  case,  for  the  statutes 
frequently  permit  the  judge,  in  his 
discretion,  to  sentence  an  offender 
to  a  lesser  penalty,  such  as  a  fine  or 
imprisonment  in  jail  or  house  of 
correction  for  not  more  than  two 
and  a  half  years.  The  minimum 
sentence  to  the  state  prison  is  two 
and  a  half  years.26 

3.  Crimes  are  also  classified,  in 
this  state,  in  terms  of  the  nature 
of  the  harm  or  injury  to  the  state. 

Each  state  has  a  somewhat  dif- 
ferent classification  system  or  none 
at  all.  New  York,  for  example, 
simply  lists  in  its  Penal  Laws  all 


crimes  in  alphabetical  order  from 
abandonment  to  wrecks.  The  clas- 
sification in  Massachusetts  is  as  fol- 
lows:27 

(1)  Crimes  against  governments, 
such  as  treason,  misuse  of  the  flag, 
etc. 

(2)  Crimes  against  the  person, 
such  as  murder,  manslaughter,  rob- 
ery,  rape,  etc. 

(3)  Crimes  against  property,  such 
as  arson,  burglary,  larceny,  embez- 
zlement, etc. 

(4)  Crimes  against  the  currency, 
such  as  forgery,  counterfeiting,  et;c. 

(5)  Crimes  against  public  jus- 
tice, such  as  bribery,  perjury,  etc. 

(6)  Crimes  relating  to  the  con- 
duct of  public  officials  and  employ- 
ees.29, 

(7)  Crimes  against  public  peace, 
such  as  unlawful  assembly,  riot, 
etc. 

(8)  Crimes  against  public  health, 
such  as  sale  of  adulterated  liquor, 
sale  of  cigarettes  to  minors,  etc. 

(9)  Crimes  against  public  policy, 
such  as  gambling,  lotteries,  etc. 

(10)  Crimes  against  chastity,  mo- 
rality, decency,  and  good  order, 
such  as  abduction,  adultery,  incest, 
prostitution,  etc. 

(11)  Desertion,  non-support,  and 
illegitimacy. 

Most  of  the  crimes  for  which  men 
are  sent  to  the  state  prison,  are 
either  crimes  against  property  or 
crimes  against  the  person,  the  for- 
mer being  the  more  numerous. 
However,  in  recent  years,  robbery 
has  headed  the  list  in  Massachu- 
setts (that  is,  there  have  recently 
been  more  commitments  to  the 
state  prison  for  robbery  than  for 
any  other  single  category  of  crime), 
although  nation-wide  the  leading 
offense  resulting  in  state  prison  sen- 
tences is  usually  burglary  or  lar- 
ceny. 
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New  Criminal  Laws 

Each  year  new  criminal  laws  or 
amendments  to  existing  criminal 
laws  (usually  in  regard  to  penal- 
ties) are  enacted  by  the  General 
Court  and  yet  ignorance  is  no  de- 
fense to  a  crime.  Citizens  are  pre- 
sumed to  know  the  law  but  fre- 
quently are  poorly  informed  as  to 
exactly  what  constitutes  a  crime 
and  what  penalty  is  possible  upon 
conviction.  It  is  particularly  im- 
portant, however,  that  those  whose 
duty  it  is  to  enforce  the  law  are 
kept  constantly  abreast  of  new  de- 
velopments. The  Attorney  Gen- 
eral, therefore,  prepares  annually 
at  the  end  of  each  Legislative  ses- 
sion a  digest  of  all  new  criminal 
laws  for  the  information  of  the 
Sheriffs  and  local  law  enforcement 
officers.29 


1.  G.L.,  c.  264,  s.  19.  (To  be  read:  Gen- 
eral Laws  of  Massachusetts,  Chapter 
264,  Section  19.) 

2.  G.L.,  c.  265,  s.  1. 

3.  For  an  extensive  discussion  of  crim- 
inal liability  without  express  intent 
or  "guilty  knowledge,"  see  Morissette 
v.  U.  S.  in  342  U.  S.  246  (1951). 

4.  Comm.  v.  Ibrahim,  184  Mass.  255 
(1903). 

5.  Persampieri  v.  Comm.,  343  Mass.  19 
(1961). 

6.  Comm.  v.  Rogers,  7  Metcalf  500 
(1844).  It  is  interesting  to  note  that 
Chief  Justice  Lemuel  Shaw  of  the 
Massachusetts  Supreme  Judicial 
Court  in  1844  was  the  first  American 
judge  to  cite  the  advisory  opinion  of 
the  English  judges  in  the  M'Naghten 
case  of  1843,  adopting  the  rule  later 
known  as  "the  right-and- wrong  test" 
and  adding  "the  irresistible  impulse 
test"  which  are  still  law  in  this  state. 
It  is  also  interesting  to  note  that  the 
Abner  Rogers,  Jr.  of  Comm.  v.  Rogers 
was  a  well-known  figure  in  Massa- 
chusetts penological  history,  whose 
infamous  crime  was  the  occasion  for 
this  "leading  case"  in  Massachusetts 
jurisprudence  on  the  question  of  in- 
sanity as  a  defense.  On  June  15,  1843, 
Rogers,  an  inmate  at  the  State  Prison 
in  Charlestown,  believed  to  be  "la- 
boring under  monomania,  attended 
with  delusion,"  murdered  the  war- 
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den,  Charles  Lincoln,  Jr.  In  this  very 
same  month,  the  English  judges  were 
offering  their  advisory  opinion,  fol- 
lowing the  jury's  acquittal  of 
M'Naghten  for  the  murder  of 
Drummond  in  London,  on  the 
grounds  of  insanity.  The  jury  found 
Rogers  "not  guilty  by  reason  of  in- 
sanity," and  the  charge  to  the  jury 
in  that  case  was  probably  derived  in 
part  from  the  advisory  opinion  in  the 
M'Naghten  case.  A  complete  report 
of  the  trial,  with  references  to  rules 
of  responsibility  prior  to  and  includ- 
ing the  M'Naghten  case,  can  be  found 
in  Report  of  the  Trial  of  Abner 
Rogers,  Jr.,  by  Geo.  T.  Bigelow  and 
Geo.  Bemis,  Boston,  Little  &  Brown, 
1844. 

7.  This  old  rule  has  been  recently  re- 
affirmed in  Comm.  v.  McCann,  325 
Mass.  510  (1950).  Here  the  court  fol- 
lowed the  rule  laid  down  in  Comm. 
v.  Rogers  of  1844  (see  footnote  No.  6), 
that  an  act  resulting  from  an  irresist- 
ible impluse  was  "not  the  act  of  a 
voluntary  agent,  but  the  involuntary 
act  of  the  body,  without  the  concur- 
rence of  a  mind  directing  it."  See 
also  Comm.  v.  Chester,  337  Mass.  702 
(1958),  Comm.  v.  Harrison,  342  Mass. 
279  (1961)  and  reports  of  the  Judicial 
Council  (36th  Rep.  for  1960,  pp.  17-34 
and  37th  Rep.  for  1961,  pp.  53-54). 

8.  For  a  comprehensive  survey  of  the 
current  status  of  rules  of  criminal 
responsibility,  proposed  revisions,  and 
comments  on  the  famous  Durham 
case  (214  Fed.  2nd  862)  of  1954  which 
repudiated  the  "right-and-wrong 
test"  and  substituted  the  rule  that 
one  is  not  criminally  responsible  if 
the  unlawful  act  was  the  "product  of 
mental  disease  and  defect,"  see  (1) 
Weihofen,  H.,  The  Urge  to  Punish, 
Farrar,  Straus  &  Cudahy,  N.  Y.,  1956, 
and  (2)  Mental  Disease  and  Criminal 
Responsibility,  published  in  The 
Catholic  Lawyer,  Autumn  issue,  1958, 
and  Winter  issue,  1959,  St.  Thomas 
More  Institute  for  Legal  Research, 
St.  John's  University  School  of  Law, 
Brooklyn,  N.  Y.  For  a  recent  re- 
evaluation  of  the  subject,  see  Glueck, 
Sheldon,  Law  and  Psychiatry:  Cold 
War  or  Entente  Cordiale,  John  Hop- 
kins Press,  Baltimore,  1962. 

9.  A  special  legislative  commission  ap- 
pointed by  the  Massachusetts  General 
Court  recommended  a  slightly  dif- 
ferent formulation  of  the  law  of 
criminal  responsibility  in  murder  and 
manslaughter  cases  by  suggesting  a 
statutory  standard  (which  Massachu- 
setts now  lacks): 
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"No  person  shall  be  convicted  of 
murder  or  manslaughter  if  the 
jury  is  satisfied  beyond  a  reason- 
able doubt  that  at  the  time  of 
committing  the  act  the  accused, 
as  a  result  of  disease  of  the  mind 
or  mental  deficiency,  (a)  did  not . 
know  the  nature  or  quality  of 
his  act,  or  (b)  did  not  know  that 
it  was  wrong,  or  (c)  was  incap- 
able of  preventing  himself  from 
committing  it."  (House  Doc.  No. 
2575-1959,  at  p.  87.)  This  pro- 
posed legislation  was  not 
adopted. 

The  Judicial  Council  in  its  36th  Rep. 
(for  1960)  recommended  this  formula- 
tion of  the  Rule: 
"A  person  is  not  responsible  for 
criminal  conduct  if  at  the  time 
of  such  conduct  as  a  result  of 
mental  disease  or  defect  he 
lacked  substantial  capacity  (a)  to 
know  the  nature  or  quality  of 
his  act,  or  (b)  to  know  that  it 
was  wrong,  or  (c)  to  refrain  from 
committing  it." 
Probably  no  subject  in  the  study  of 
criminal  law  has  received  more  atten- 
tion  in   recent  years  than   that  of 
criminal  responsibility,  suggesting 
perhaps  that  we  are  on  the  verge  of 
a  basic  change  in  our  philosophy  of 
punishment.  The  Model  Penal  Code 
drafted  by  the  American  Law  Insti- 
tute suggested  this  criterion  of  crim- 
inal responsibility: 

"A  person  is  not  responsible  for 
criminal  conduct  if  at  the  time  of 
such  conduct  as  a  result  of  men- 
tal disease  or  defect  he  lacks  sub- 
stantial  capacity  either  to  ap- 
preciate the  criminality  of  his 
conduct  or  to  conform  his  con- 
duct to  the  requirements  of  law." 
In  order  that  the  courts  might  not, 
through  an  interpretation  of  this  law, 
relieve  from  responsibility  a  criminal 
"psychopath"   or   habitual  criminal 
who  because  of  his  repetitive  be- 
havior might  ipso  facto  be  found  to 
be  suffering  from  mental  disease  or 
defect,  the  Code  provided  that 
"The  terms  'mental  disease  or 
defect'  do  not  include  an  ab- 
normality manifested  only  be  re- 
peated   criminal    or  otherwise 
anti-social  conduct." 
See  also  the  test  of  criminal  responsi- 
bility recently  proposed  by  Sheldon 
Glueck  in  Law  and  Psychiatry:  Cold 


War  or  Entente  Cordiale?  (at  pp.  105- 
112),  The  Johns  Hopkins  Press,  Balti- 
more, 1962. 

10.  G.L.,c.  123,  s.  101. 

11.  G.L.,  c.  278,  s.  13. 

12.  G.L.,c.277,s.  16. 

1     G.L.,c.  123,  s.  102,  s.  103,  s.  105. 

14.  G.L.,c.  123,  s.  104,  s.  105. 

15.  G.L.,  c.  123,  s.  22A. 

16.  G.L.,c.  123,  s.  105. 

17.  G.L.,  c.  279,  s.  48. 

18.  G.L.,c.  123,  s.  100A. 

19.  Comm.  v.  Vallarelli,  273  Mass.  240. 

20.  See  Overholser,  W.,  The  Briggs  Law 
of  Massachusetts:  A  Review  and  an 
Appraisal,  J.  Crim.  Law  and  Crim- 
inology, v.  25,  p.  859  (1935).  For  a 
recent  critical  appraisal  of  "The 
Briggs  Law"  see  "Sex,  Sanity  and 
Stupidity  in  Massachusetts"  by 
Charles  W.  Tenney,  Jr.,  Ass't.  Prof, 
of  Law,  B.  U.  School  of  Law,  in  B.  U. 
Law  Rev.,  v.  42  (1962),  pp.  1-31.  See 
also  "Re-examination  of  the  Briggs 
Law"  by  Robert  H.  Kreutzer  in  B.  U. 
Law  Rev.,  v.  39,  (1959),  pp.  188-205. 

21.  G.L.,  c.  277,  s.  63. 

22.  G.L.,  c.  272,  s.  11. 

23.  G.L.,c.271,s.  1. 

24.  G.L.,  c.  274,  s.  1. 

25.  In  rare  cases,  a  statute  might  state 
the  penalty  in  less  specific  terms,  as 
in  G.L.,  c.  123,  s.  112:  "Any  person 
who  wilfully  permits  or  assists  .  .  . 
the  escape  of  a  patient  from  any  in- 
stitution .  .  .  shall  be  punished  by 
fine  or  imprisonment,  at  the  discre- 
tion of  the  court."  A  judge  cannot 
assume,  in  his  discretion,  that  this 
crime  is  a  felony,  for  the  courts  have 
held  that  in  a  penal  statute  a  felony 
can  be  created  only  by  express  words 
or  by  necessary  implication.  (Whit- 
ney v.  Comm.,  337  Mass.  722.)  As  a 
general  rule  of  interpretation,  crim- 
inal statutes  are  strictly  construed; 
that  is,  in  favor  of  the  accused. 

26.  G.L.,  c.  279,  s.  24. 

27.  G.L.,  c.  264— c.  273. 

28.  A  new  code  of  ethics  for  public  offi- 
cials to  establish  standards  of  con- 
duct and  to  eliminate  conflicts  be- 
tween private  interests  and  official 
duties  constitutes  a  New  Chapter 
(c.  268A)  of  the  General  Laws, 
(c.  779  of  the  Acts  of  1962,  effective 
May  1,  1963.) 

29.  G.L.,  c.  12,  s.  6A. 


17 


THE  POLICE 


An  effective  system  of  criminal 
justice  depends  in  the  first  place 
on  the  alertness  and  skill  of  its 
police  force  in  detecting  and  ar- 
resting the  criminal.  The  power 
of  arrest  is  vested  in: 

Local  Police 

The  police  officer  of  town  or 
city — the  lineal  descendant  of  the 
English  constable  of  Colonial  Bos- 
ton— is  well  known  to  every  citi- 
zen. Today,  police  departments  in 
the  larger  cities  are  highly  organ- 
ized units  headed  by  a  Chief  or 
Superintendent  who  has  considera- 
ble authority  over  his  department. 

Boston  Police  Department 

In  the  capitol  city  of  Massachu- 
setts, the  Police  Department,  oper- 
ating with  an  annual  budget  of 
about  $18,000,000,  is  administered 
by  a  Commissioner,  formerly  ap- 
pointed by  the  Governor  for  a  7- 
year  term  but  now  appointed  by 
the  Mayor  for  a  5-year  term.  He 
serves  at  an  annual  salary  of  $15,- 
000,  or  such  other  sum  as  the  City 
Council  with  the  approval  of  the 
Mayor,  may  determine.1 

To  be  eligible  for  appointment 
as  Commissioner,  one  must  have 
had  at  least  10  years'  experience  as 
a  member  of  a  federal,  state  or  lo- 
cal police  force  or  law  enforcement 
agency.  The  Commissioner  ap- 
points a  Superintendent  of  Police 
from  the  force,  and  may  determine 
his  salary,  with  the  approval  of  the 
Mayor. 

A  force  of  approximately  2,600 
officers  comprises  the  eighth  largest 
city  police  force  in  the  country. 
Cities  having  more  police  officers 
than  Boston  are  New  York,  Chi- 
cago, Philadelphia,  Los  Angeles, 
Detroit,  Baltimore  and  Washing- 


ton, but  these  cities  are  all  larger 
than  Boston.2  Relatively,  Boston 
has  a  high  ratio  of  police  officers  to 
general  population. 

Patrolmen  start  at  an  annual  sal- 
ary of  $5,280  and  on  reaching  their 
third  year  of  service  receive  S5,900.3 
New  patrolmen  are  assigned  to  an 
intensive  13-weeks  course  of  study 
at  the  Boston  Police  Academy,  and 
return  from  time  to  time  for  addi- 
tional courses  on  special  phases  of 
police  work.  Plans  now  call  for  an 
improved  recruiting  and  training 
program  with  emphasis  on  in-ser- 
vice training.  Cities  and  towns  are 
authorized  to  appropriate  money 
for  the  attendance  of  police  offi- 
cers at  training  schools.4 

Crime  in  Boston 

In  the  calendar  year  1962,  Boston 
police  officers  arrested  92,818  per- 
sons, as  against  75,214  in  the  year 
ending  November  31,  1961.  About 
12%  of  these  arrests  were  of 
women.  Motor  vehicle  and  traffic 
law  violators  were  the  most  fre- 
quent offenders.  Aside  from  those 
crimes,  the  most  frequent  charge 
brought  against  arrested  persons 
was  drunkenness.  Arrests  for  mur- 
der, manslaughter  and  robbery 
combined  comprised  only  about 
three-fifths  of  one  per  cent  of  the 
total.  As  in  all  American  cities, 
crimes  of  aggression  and  violence 
against  persons  or  property  are  us- 
ually committed  by  the  youthful 
offenders,  while  the  crime  of  drunk- 
enness is  represented  by  an  older 
group.  Of  the  23,210  persons  ar- 
rested in  Boston  for  drunkenness, 
about  one-third  were  over  the  age 
of  50.  Of  all  persons  arrested  in 
Boston  in  1962  for  murder,  man- 
slaughter, forcible  rape,  robbery, 
aggravated  assault,  burglary  and 
larceny  (including  auto  theft),  the 
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majority  were  under  the  age  of  21. 5 
The  Federal  Bureau  of  Investiga- 
tion reports  that  in  1962,  of  all 
persons  (nation-wide)  arrested  for 
auto  theft,  almost  two-thirds  (62%) 
were  under  18  and  only  1  out  of  8 
were  25  or  over.6 

Among  the  53  cities  in  the 
United  States  having  populations 
of  250,000  or  over,  reporting  in 
1962  to  the  Federal  Bureau  of  In- 
vestigation, Boston's  rank  (in 
terms  of  frequency  of  crimes  re- 
ported) for  the  more  serious  crimes 
was  as  follows: 

5th  in  auto  thelft 
13th  in  forcible  rape 
15th  in  murder  and  non-negli- 
gent manslaughter 
15th  in  aggressive  assault 
15th  in  larceny  ($50  and  over) 
18th  in  robbery 
21st  in  burglary 

In  viewing  the  above  figures,  one 
should  keep  in  mind  that  Boston  is 
the  13th  largest  of  these  cities. 

It  is  evident,  therefore,  that  se- 
rious crime  in  Boston,  other  than 
auto  theft,  is  not,  relatively  speak- 
ing, abnormally  high.  Although 
the  number  of  crimes  committed 
in  Boston  is  deplorable  in  itself, 
it  is  not  reasonable  to  conclude 
that  Boston  in  1962  was  experienc- 
ing a  "crime  wave."  On  the  other 
hand  it  is  true  that  far  more  motor 
vehicles  are  stolen  annually  in  Bos- 
ton than  in  most  other  large  met- 
ropolitan jurisdictions  of  compara- 
ble size. 

Comparing  the  first  nine  months 
of  1963  with  the  same  period  in 
1962,  Boston  (in  terms  of  offenses 
known  to  the  police  and  reported 
to  the  F.B.I.)  showed  an  increase 
in  robbery  (550  cases  compared  to 
482),  and  auto  theft  (6,078  cases 
compared  to  4,346),  but  a  decrease 
in  forcible  rape  (66  cases  compared 
to  75),  aggravated  assault  (613 
cases  compared  to  637),  burglary 


(2,897  cases  compared  to  3,089), 
larceny  of  $50  and  over,  excluding 
auto  theft  (1,827  cases  compared 
to  2,244),  and  about  the  same  num- 
ber of  cases  of  murder  and  non- 
negligent  manslaughter  (36  cases 
compared  to  37).  Nationally,  the 
Federal  Bureau  of  Investigation 
figures  showed  an  increase  in  seri- 
ous crime  reported  for  the  first  nine 
months  of  1963  compared  to  a 
similar  period  in  1962  in  all  of  the 
crimes  mentioned  above  except 
rape.7 

The  "crime  rate"  (the  number 
of  crimes  per  100,000  of  popula- 
tion) for  the  entire  Commonwealth 
of  Massachusetts  in  1962  (for 
crimes  listed  above)  was  1030.1, 
which  was  lower  than  that  of  20 
other  states.8 

Males  arrested  in  Boston  who  are 
held  for  the  Boston  Municipal 
Court  are  lodged  in  the  City  Prison 
which  is  in  the  New  Court  House 
in  Pemberton  Square.  Of  the  12,- 
783  men  committed  there  in  1962 
about  92%  were  charged  with 
drunkenness.  Men  who  have  been 
arraigned  in  court  or  have  appealed 
a  lower  court  sentence  or  are 
awaiting  Grand  Jury  action  for 
more  serious  crimes  are  held  in  the 
Boston  jail,  known  as  "Charles 
Street  Jail." 

Females  arrested  in  Boston  and 
awaiting  trial  may  be  held  in  the 
House  of  Detention,  also  located 
in  the  New  Court  House.  Of  the 
2,524  women  sent  there  in  1962, 
about  70%  were  charged  with 
drunkenness.  Women  may  also  be 
sent  to  the  "Charles  Street  Jail"  to 
await  Grand  Jury  action,  or  pend- 
ing appeal.9 

State  Police 

State  Police  Troopers,  who  are 
officers  of  the  Uniformed  Branch 
of  the  State  Police — a  Division  of 
the  Department  of  Public  Safety, 
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headed  by  the  Commissioner  of 
that  Department — have  the  same 
authority  to  make  arrests  as  police 
officers  in  cities  and  towns,  and  may 
be  called  upon  by  the  Governor  to 
suppress  riots  and  preserve  the 
peace.10  They  have  full  police 
power  throughout  the  state  (except 
on  federal  property)  and  are  con- 
cerned with  the  prevention  of 
crime  and  the  protection  of  life  and 
property,  especially  in  rural  and 
sparsely  settled  areas.  They  also 
patrol  practically  all  the  state  high- 
ways, including  the  Massachusetts 
Turnpike,  a  toll  road.11 

Troopers  and  staff  officers  are 
quartered  in  32  barracks  located  at 
strategic  areas  across  the  state,  with 
headquarters  at  1010  Common- 
wealth Avenue,  Boston. 

The  Uniformed  Branch  of  the 
State  Police  now  comprises  572 
men  and  7  women.  A  Trooper's 
salary,  after  completion  of  the 
training  period,  during  which  he 
is  paid  at  the  rate  of  $5,134  per 
year,  starts  at  $5,491  and  increases 
to  $6,957  after  six  years. 

Male  applicants  for  appoint- 
ments as  Troopers  must  be  over 
the  age  of  21  and  under  30  at  the 
time  of  enlistment  (and  they  must 
be  retired  at  the  age  of  50).  They 
must  be  at  least  5'9",  but  not  more 
than  6'6"  tall,  and  weigh  not  less 
than  150  but  not  more  than  240 
pounds,  and  be  well  proportioned. 
After  passing  rigorous  physical, 
written  and  oral  tests,  they  undergo 
a  three  months'  training  course  at 
the  State  Police  Academy  in  Fra- 
mingham. 

In-service  training  is  also  con- 
ducted at  the  Academy  where  every 
member  of  the  Division  of  State 
Police  is  required  to  attend  a  pe- 
riodic refresher  course.  The  Divi- 
sion also  conducts  there  a  training 
school  for  police  officers  from  cities 
and  towns,  offering  a  one  month's 
course  in  the  latest  developments 


in  law  enforcement.  Other  state 
employees  who  are  authorized  to 
exercise  police  powers  may  be  in- 
cluded in  such  training  courses.12 

The  Academy  also  assists  from 
time  to  time  the  Department  of 
Correction  in  the  training  of  its 
officers. 

The  State  Police  Detective  Bu- 
reau handles  the  investigation  of 
crimes  assigned  to  it  by  the  Depart- 
ment, the  Attorney  General  or  Dis- 
trict Attorneys.  The  facilities  of 
its  Criminal  Information  Bureau, 
Bureaus  of  Identification,  Photog- 
raphy, Ballistics  and  other  bureaus 
are  available  to  all  law  enforcement 
agencies  in  the  state. 

Special  Police 

The  list  of  persons  with  special 
police  power  is  too  numerous  to 
include  here  in  its  entirety.  We 
might  mention,  by  way  of  illustra- 
tion: 

The  Metropolitan  District  Com- 
mission appoints  police  officers  with 
power  of  arrest  in  park  districts  or 
areas  where  metropolitan  water 
and  sewage  districts  are  situated;13 

The  Governor  may  appoint 
agents  or  employees  of  the  Depart- 
ment of  Correction  for  3-year  terms 
to  serve  as  special  state  police  of- 
ficers with  power  to  arrest  with  a 
warrant  and  to  perform  police  du- 
ties about  the  premises  of  penal  in- 
stitutions;14 

Capitol  police,  under  the  super- 
vision of  the  Superintendent  of 
Buildings  have  the  power  of  arrest 
in  the  case  of  offenses  committed 
in  or  about  the  State  House  or  in 
other  buildings  owned  or  leased  by 
the  Commonwealth  and  the  power 
to  remove  vehicles  illegally  parked 
on  property  under  their  jurisdic- 
tion.15 

Agents  of  the  Society  for  the  Pre- 
vention of  Cruelty  to  Children  may 
serve  as  special  officers  with  power 
to  arrest  with  warrants;16 
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Registry  of  Motor  Vehicles  in- 
vestigators and  examiners  may  ar- 
rest without  a  warrant  a  person 
driving  under  the  influence  of 
liquor  or  narcotic  drugs  or  after 
his  license  has  been  revoked  or 
suspended,  or  when  driving  with- 
out authority  or  when  refusing  to 
give  required  information.17  The 
Registrar  may  assign  any  15  of  his 
examiners  or  investigators  (who 
give  their  consent)  for  special  work, 
with  the  powers  of  police  officers 
and  authority  to  carry  weapons.18 

And  there  are  many  others.  And 
yet,  not  all  who  are  in  the  business 
of  investigating  crime  have  the 
power  of  arrest.19  Private  detec- 
tives, for  example,  who  carry  on  a 
private  business  must  be  licensed 
to  do  so,  but  the  license  itself  gives 
them  no  special  police  powers.20 

A  private  citizen  may  become  in- 
volved in  an  arrest  of  another  per- 
son quite  unexpectedly.  He  must 
respond  to  a  request  for  assistance 
by  a  police  officer  making  an  ar- 
rest, and  if  he  refuses  he  is  liable 
to  a  fine  of  $50  or  imprisonment  up 
to  one  month  in  a  jail  or  house  of 
correction.21 

Citizen  Arrests 

A  private  citizen  may  make  an 
arrest  without  a  warrant  if  he  has 
reasonable  cause  to  believe  a  felony 
has  been  committed  in  his  pres- 
ence. This  rule  is  derived  from  the 
common  law  and  is  not  statutory 
in  Massachusetts. 

1.  C.  322,  Acts  of  1962,  amending  c.  291, 
Acts  of  1906. 

2.  Annual  Uniform  Crime  Report  for 
1962  published  by  the  Federal  Bu- 


reau of  Investigation,  U.  S  Dept.  of 
Justice,  Wash.,  D.  C. 

3.  A  1963  law  states  that  in  any  city  or 
town  (voting  to  accept  this  Act)  the 
annual  compensation  of  regular  po- 
lice officers  will  be  §5,500  for  the  first 
year,  §6,000  for  the  second  and  $6,300 
for  the  third  and  successive  years. 
(C.  19,  Acts  of  1963;  G.L.,  c.  41,  s. 
108E,  108G.) 

4.  C.  60,  Acts  of  1963;  G.L.,  c.  40,  s.  5. 

5.  Statistics  from  the  1962  Annual  Re- 
port of  the  Police  Department  of  the 
City  of  Boston. 

6.  Same  as  note  2  above. 

7.  From  Federal  Bureau  of  Investiga- 
tion's Uniform  Crime  Report  for 
January — September,  1963. 

8.  Same  as  note  2  above. 

9.  Same  as  note  5  above. 

10.  G.L.,  c.  22,  s.  3;  s.  9A;  c.  147,  s.  2. 
When  a  serious  disturbance  occurs  in 
one  of  the  correctional  institutions 
the  State  Police  are  notified.  Troop- 
ers from  barracks  far  and  near  con- 
verge on  the  institution  to  assist  its 
officers  to  restore  order. 

11.  G.L.,  c.  22,  s.  9G,  s.  9H. 

12.  G.L.,  c.  22,  s.  9E,  amended  by  c.  456, 
Acts  of  1963. 

13.  G.L.,c.92,s.61. 

14.  G.L.,c.  127,  s.  127. 

15.  G.L.,c.8,s.  12. 

16.  G.L.,c.  147,  s.  9. 

17.  G.L.,c.90,s.21. 

18.  G.L.,c.90,s.29. 

19.  The  Attorney  General  has  prepared 
a  handbook  on  the  Law  of  Arrest  for 
Law  Enforcement  Officers.'  Chief  Jus- 
tice of  the  Boston  Municipal  Court, 
Elijah  Adlow,  in  a  plea  to  the  public 
for  better  understanding  of  the  role 
of  the  police  officer,  and  to  the  police 
officer  himself  for  a  judicious  exercise 
of  his  authority,  has  written  a  book 
entitled  "Policemen  and  People,"  pri- 
vately printed,  1947. 

20.  G.L.,  c.  147,  s.  22— s.  30. 

21.  G.L.,  c.  268,  s.  24. 
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Rights  of  the  Accused 

A  criminal  court  is  the  keystone 
of  the  administration  of  criminal 
justice.  Unless  a  person  confesses 
his  guilt  in  open  court,  he  cannot 
be  convicted  without  a  verdict  of 
guilty  by  a  jury,  or  if  there  is  no 
jury,  the  judgment  of  the  court.1 

A  court  is  also  the  shield  and 
protector  of  one's  civil  liberties. 
Every  person  accused  of  crime  has 
a  constitutional  and  statutory  right 
at  his  trial  "to  be  heard  by  coun- 
sel,2 to  defend  himself,  to  produce 
witnesses  and  proofs  in  his  favor 
and  to  meet  the  witnesses  produced 
against  him  face  to  face."3 

He  has  a  right  to  a  trial  by  jury 
in  the  Superior  Court  (in  the  first 
instance,  or  on  appeal  from  a  Dis- 
trict or  Municipal  Court  or  the 
Boston  Juvenile  Court)  to  deter- 
mine issues  of  fact  and  his  guilt  or 
innocence.  He  can  waive  this  right 
if  he  wishes,  except  in  capital 
cases.4  In  felony  trials,  the  defend- 
ant must  be  personally  present 
(whether  or  not  he  is  represented 
by  counsel)  but  in  misdemeanor 
cases  his  attorney  may  represent 
him  in  his  absence.5  (See  "Right 
to  Counsel.") 

Jury  trials  are  usually  public 
trials  but  judges  have  statutory  au- 
thorization to  exclude  the  general 
public  in  certain  kinds  of  cases  in- 
volving sexual  behavior  or  husband 
and  wife  relationships.6 

A  person  also  has  a  right  to  a 
speedy  indictment  and  trial  and 
cannot  be  held  in  custody  indefi- 
nitely while  the  wheels  of  justice 
are  at  a  standstill.  He  can  force 
either  an  indictment  or  a  discharge 
before  the  end  of  the  second  sitting 
of  the  court  at  which  he  is  held  to 
answer,  and,  after  indictment,  he 
can  demand  either  a  trial  or  that 
he  be  bailed  on  his  own  recog- 


nizance at  the  sitting  of  the  court 
next  after  the  expiration  of  six 
months  from  the  time  he  was  first 
held  in  custody.  In  both  cases,  ex- 
ceptions may  be  made  if  the  state's 
witnesses  are  being  kept  away  or 
detained  by  illness  or  accident.7 

To  insure  greater  protection  of 
one's  rights  in  arrests,  trials,  and 
commitments  to  an  institution,  the 
Attorney  General  in  1958  created 
within  his  department  a  Division 
of  Civil  Rights  and  Liberties,  rati- 
field  by  the  legislature  in  1962. 8 
This  Division,  whose  services  are 
available  to  the  public,  is  a  unique 
feature  of  state  government,  not 
generally  found  in  other  states. 

The  courts  of  the  Common- 
wealth administering  criminal  jus- 
tice are: 

District  and  Municipal  Courts 

About  95%  of  all  criminal 
charges  are  disposed  of  in  "the 
people's  courts,"  the  73  District 
and  Municipal  Courts  scattered 
throughout  the  state. 

These  courts,  over  which  some 
175  justices  preside  in  non-jury  ses- 
sions, deal  with  both  civil  and 
criminal  matters.9 

Justices  salaries  are  not  uniform, 
as  these  courts  vary  widely  in  the 
volume  of  cases.  In  the  Boston 
Municipal  Court,  the  Chief  Justice 
serves  at  a  salary  of  $21,000  per 
year,  his  Associate  Justices  $20,- 
000.10  In  50  of  the  other  courts,  the 
presiding  justices  are  paid  $20,000. 11 
In  these  courts,  as  well  as  in  the 
Boston  Municipal  Court,  they  are 
required  to  devote  their  entire  time 
during  ordinary  business  hours  to 
their  duties  and  cannot,  directly  or 
indirectly,  engage  in  the  practice 
of  law.  Other  District  Court  Jus- 
tices' salaries  range  from  $8,125  (in 
Gloucester,   Newburyport,  Chico- 
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pee  and  Franklin)  to  $6,625  (in 
Nantucket)  where  full-time  work 
is  not  required  by  law.12  Under  a 
1963  law,  making  organizational 
changes  in  the  District  Courts,  the 
Governor,  with  the  advice  and  con- 
sent of  the  Council,  appoints  from 
the  full-time  District  Court  Justices 
(excluding  the  Boston  Municipal 
Court)  a  Chief  Justice  of  the  Dis- 
trict Courts  who  serves  at  a  salary 
of  S2 1,000.  He  has  broad  powers 
of  administration  and  "general  su- 
perintendence of  all  the  District 
Courts"  (except  the  Boston  Muni- 
cipal Court) — powers  that  were 
formerly  exercised  generally  by  the 
Administrative  Committee  of  the 
District  Courts  that  now  serves  as 
an  Advisory  Committee  to  the 
Chief  Justice.13 

District  and  Municipal  Courts 
(except  the  Boston  Municipal 
Court)  are  now  supplied  with  one 
justice  and  one  special  justice — 
with  the  following  exceptions:  the 
busier  District  Courts  in  central 
Worcester,  in  Springfield,  the  First 
District  Court  of  Eastern  Middle- 
sex (in  Maiden)  and  the  Municipal 
Court  of  the  Roxbury  District  have 
two  justices  and  two  special  jus- 
tices each.  The  Third  District 
Court  of  Eastern  Middlesex  (in 
Cambridge)  has  three  justices  and 
three  special  justices.14  Special  Jus- 
tices are  paid  on  a  per  diem  basis. 

The  8  Municipal  Courts,  which 
serve  some  of  the  more  heavily 
populated  areas,  are  included  in 
the  term  "District  Court"  and 
have  similar  jurisdiction  over 
criminal  cases;  indeed,  the  name 
"Municipal"  now  has  no  special 
significance  excepting  as  it  relates 
to  the  Boston  Municipal  Court 
where  special  provisions  of  the  law 

The  Boston  Municipal  is  the 
largest  of  the  Municipal  Courts.  A 
Chief  Justice  and  8  Associate  Jus- 
tices preside  over  this  Court.15  The 


6  Special  Justices  appointed  to  this 
court  prior  to  Feb.  10,  1964  will 
not  be  replaced  when  they  retire  or 
resign  but,  under  the  1963  law, 
they  will  continue  in  office  until 
they  relinquish  their  appoint- 
ments.16 

On  the  criminal  side,  these 
courts  deal  mostly  with  minor  vio- 
lations of  the  law,  including 
drunkenness,  motor  vehicle  viola- 
tions, and  other  misdemeanors. 
Relatively  few  felonies  are  tried  in 
these  courts,  although  they  do  have 
jurisdiction  over  all  felonies  that 
are  not  punishable  by  a  sentence 
to  state  prison  of  more  than  5 
years.  They  can  also  try  certain 
cases  involving  stealing  from  a 
dwelling  or  railroad  car  where  the 
penalty  is  not  more  than  10  years' 
imprisonment,  forgeries  where  the 
loss  is  not  more  than  $50,  and  cer- 
tain other  matters  transferred  to 
them  by  the  Supreme  Judicial 
Court  that  could  be  disposed  of  by 
a  single  justice.17  Certain  District 
Court  Justices  from  courts  that  are 
not  full-time  courts,  sometimes  sit 
in  the  Superior  Court  to  relieve  a 
crowded  criminal  docket.  The 
Chief  Justice  of  the  Superior  Court 
may  select  such  Justices  [but  not 
Special  Justices]  from  a  list  pre- 
sented by  the  Chief  Justice  of  the 
District  Courts  and  assign  them  to 
preside  at  trials  or  dispositions  of 
any  misdemeanor  cases  (except 
conspiracy  and  libel — crimes  over 
which  District  Courts  have  no 
original  jurisdiction).18 

These  courts  cannot  sentence  a 
person  to  the  state  prison,19  even 
after  a  felony  conviction,  but  can 
commit  offenders  to  jails  and 
houses  of  correction  (on  sentences 
of  no  more  than  2i/2  years  for  a 
single  offense),  or  to  the  Concord 
and  Framingham  institutions  on 
indefinite  sentences,  or  to  the 
Bridgewater  or  Framingham  insti- 
tutions for  drunkenness. 
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The  District  Courts  and  Munici- 
pal Courts  (except  the  Boston 
Municipal)  and  the  Boston  Juve- 
nile Court  also  have  jurisdiction 
over  habitual  truants,  habitual  ab- 
sentees and  school  offenders  under 
the  age  of  sixteen,  who  may  be 
committed  to  the  County  Training 
Schools  or  the  Youth  Service 
Board.20  (As  to  their  jurisdiction 
over  juvenile  delinquents  see  un- 
der "Juvenile  Sessions"  on  page 
25.) 

Quite  frequently  a  person  will 
be  brought  into  a  District  Court 
for  a  serious  crime  that  the  Court 
has  no  legal  right  to  try.  If  a  Jus- 
tice finds  probable  cause  for  be- 
lieving that  a  felony  has  been  com- 
mitted, over  which  the  District 
Court  lacks  final  jurisdiction,  he 
must  "bind  over"  the  offender  for 
trial  in  the  Superior  Court.  He 
may  do  so,  in  his  discretion,  even 
if  his  Court  has  jurisdiction.21 

A  person  convicted  in  the  Dis- 
trict Court  can  appeal  to  the  Su- 
perior Court22  and  there  demand  a 
jury  trial,  or  he  may  waive  a  jury 
and  elect  trial  by  a  judge. 

In  misdemeanor  cases  one  may 
appeal  from  a  conviction  in  any  of 
the  District  courts  of  Middlesex 
County  and  elect  a  jury  of  six  in  the 
Third  District  Court  of  eastern 
Middlesex  (Cambridge),  instead  of 
appealing  to  the  Superior  Court. 
Upon  conviction  in  this  court  after 
a  trial  by  a  jury  of  six,  the  defend- 
ant may  appeal  directly  to  the  Su- 
preme Judicial  Court.  This  unique 
procedure  becomes  inoperative 
after  July  1,  1964.23  In  Worcester 
County  a  similar  experiment  with  a 
six-man  jury  in  the  District  Court 
has  been  underway  since  1961.  It 
also  is  to  terminate  on  July  1, 
1964.2* 

In  the  year  June  30,  1963,  there 
were  337,957  criminal  cases  (not 
including  the  return  of  parking 
tickets)  begun  in  the  District  and 


Municipal  courts  of  the  Common- 
wealth exclusive  of  the  Boston 
Municipal  Court  which  alone  re- 
ported 62,325  criminal  cases  (not 
including  the  return  of  parking 
tickets).  Over  half  of  the  cases  in 
these  courts  were  for  motor  vehicle 
law  violations;  about  half  of  all 
other  criminal  charges  concerned 
drunkenness  or  operating  under 
the  influence  of  intoxicating  li- 
quor.25 

The  Superior  Court 

This  Court  has  original  jurisdic- 
tion over  all  crimes,  and  appellate 
jurisdiction  over  crimes  tried  in 
the  District  Courts.26  It  also  has 
a  busy  civil  calendar.  Indeed,  jus- 
tices of  these  courts  spend  far 
more  of  their  time  on  the  bench  on 
civil  than  on  criminal  matters  but 
recent  years  have  witnessed  an  in- 
creasing attention  to  criminal 
business. 

All  offenders  indicted  by  a  grand 
jury  are  tried  by  this  Court  where, 
as  we  have  seen,  they  are  entitled 
to  a  jury  trial  to  determine  issues 
of  fact  and  guilt  or  innocence. 

A  Chief  Justice  presides  over  this 
Court  and  assigns  41  Associate 
Justices  to  sit  in  the  various 
counties  on  rotation.  The  Chief 
Justice  receives  a  salary  of  $25,000 
per  year,  the  Associate  Justices 
$24,000.27 

In  1962  there  were  11,524  crimi- 
nal prosecutions  in  this  Court, 
compared  to  11,577  in  1961  and 
10,911  in  1960,  most  of  which  were 
heard  in  Suffolk  and  Middlesex 
Counties.28 

The  Supreme  Judicial  Court 

This  Court  is  the  highest  in  the 
Commonwealth  and  the  oldest  in 
the  country  in  continuous  exis- 
tence, having  developed  out  of  the 
Superior  Court  of  Judicature  estab- 
lished in  1692.  It  is  comprised  of 
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a  Chief  Justice  and  6  Associate 
Justices.29 

The  salary  of  the  Chief  Justice 
is  $28,000  per  year;  of  the  Associ- 
ate Justices,  $27,000.30 

The  Supreme  Judicial  Court  is 
primarily  an  appellate  court.  It 
does  not  assume  original  jurisdic- 
tion in  criminal  cases  as  it  used  to 
do  in  capital  cases  many  years  ago. 
It  hears  appeals  on  cases  originally 
heard  in  the  lower  courts  but  has 
power  to  try  certain  kinds  of  cases 
on  their  merits.  Convictions  ob- 
tained in  the  Superior  Court  on 
first  degree  murder  indictments 
are  almost  invariably  reviewed  by 
the  Supreme  Judicial  Court.  The 
Court's  power  on  review  in  capital 
cases  has  recently  been  extended. 
After  a  conviction  of  murder, 
either  in  the  first  or  second  degree, 
the  Supreme  Judicial  Court  can 
now,  after  review  of  the  whole 
case,  order  a  new  trial,  or  direct 
the  entry  of  a  verdict  of  a  lesser 
degree  of  guilt,  or  send  the  case 
back  to  the  Superior  Court  for 
imposition  of  sentence  if  it  is  "sat- 
isfied that  the  verdict  was  against 
the  law  or  the  weight  of  the  evi- 
dence, or  because  of  newly  dis- 
covered evidence,  or  for  any  other- 
reason  that  justice  may  require."31 

This  is  the  only  court  that  can 
accept  a  petition  for  a  writ  of  er- 
ror filed  by  a  prisoner  (at  any  time 
during  or  after  incarceration) 
which  alleges  reversible  error  on 
the  face  of  the  record.32  Such  a 
hearing  is  held  before  a  single  Jus- 
tice of  this  Court,  but  his  findings 
can  be  reviewed  by  the  full  Court. 
A  single  Justice  may  also  hear  pleas 
for  reduction  of  bail33  and  may 
preside  over  hearings  for  writs  of 
habeas  corpus,  mandamus,  etc.  As 
to  such  writs,  the  Supreme  Judicial 
Court,  in  most  instances,  has  con- 
current jurisdiction  with  the  Su- 
perior Court.34 


Youthful  Offenders 

In  some  states,  and  in  the  Federal 
Government,  special  court  proce- 
dures, sentencing  laws  and  segre- 
gated institutional  facilities  have 
been  developed  for  the  so-called 
"youthful  offender,"  a  term  usually 
designating  an  offender  over  the 
juvenile  delinquent  age  but  under 
the  age  of  23.  There  is  no  such 
legal  designation  in  Massachu- 
setts.35 Offenders  over  17  are,  from 
the  legal  point  of  view,  adult  of- 
fenders. 

Juvenile  Sessions 

In  each  District  Court  (except  in 
the  Boston  Municipal  Court  which 
has  the  same  geographical  jurisdic- 
tion as  the  Boston  Juvenile  Court) 
Justices  hold  "Juvenile  Sessions," 
usually  one  day  a  week,  for  hearing 
complaints  against  boys  and  girls 
between  the  ages  of  7  and  17. 

The  District  Courts  and  the  Bos- 
ton Juvenile  Court  have  jurisdic- 
tion over  delinquent,  wayward  and 
neglected  children,  and  over  adults 
who  contribute  to  the  delinquency 
or  waywardness  of  children,  and 
over  parents  or  guardians  who  ne- 
glect or  abandon  children  or  who 
fail  to  cause  their  attendance  at 
school.36 

These  proceedings  in  children's 
cases  are  non-criminal  and  are  not 
open  to  the  public.37 

The  Court  approximates  "as 
nearly  as  possible"  the  care,  custody 
and  discipline  the  children  should 
receive  from  their  parents,  for,  as 
the  statute  declares,  such  children 
are  not  to  be  treated  as  criminals 
but  "as  far  as  practicable"  as  "chil- 
dren in  need  of  aid,  encouragement 
and  guidance."38 

It  is  evident  that  the  juvenile  ses- 
sions of  the  District  Courts  and  the 
regular  sessions  of  the  Boston  Juve- 
nile Court  are  in  this  respect 
unique.    The  provision  that  the 
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proceedings  shall  be  non-criminal 
in  dealing  with  offenders  against 
the  law  has  led  to  some  confusion 
over  the  nature  of  these  courts. 
The  Presiding  Justice  of  the  Bos- 
ton Juvenile  Court  has  attempted 
a  clarification  in  these  words: 

"Under  Massachusetts  law  a 
court  is  not  a  social  agency 
where  legal  technicalities  are  re- 
moved and  where  social  work 
and  clinical  methods  are  insti- 
tuted in  the  place  of  customary 
adjudicative  processes.  This 
does  not  mean  that  the  court 
should  not  do  casework  or  con- 
sult a  clinic,  but  it  does  mean 
that  the  court  should  function 
as  a  court  according  to  law,  ac- 
knowledging that  the  parents 
and  the  children  have  constitu- 
tional rights  which  cannot  be 
suspended  or  interfered  with  ex- 
cept by  due  process  of  law.  There 
must  be  a  specific  offense,  a  hear- 
ing of  the  facts,  and  an  adjudica- 
tion of  the  case  according  to 
law."** 

The  Courts'  Jurisdiction  Over 
the  "Delinquent  Child" 

The  District  Courts  and  the  Bos- 
ton. Juvenile  Court  until  1960  did 
not  have  jurisdiction  over  children 
charged  with  murder.  A  child  so 
charged  could  not  be  dealt  with  as 
a  delinquent,  for  the  law  expressly 
defined  a  "delinquent  child"  as  "a 
child  between  7  and  17  who  vio- 
lates any  city  ordinance  or  town 
by-law  or  commits  an  offense  not 
punishable  by  death."*0  In  other 
words,  a  law-breaker  under  17,  if 
he  was  not  a  murderer,  was  by 
definition  a  "delinquent."  An  of- 
fense punishable  by  death  (murder 
in  the  first  degree  now  being  the 
only  such  offense)  took  the  child 
out  of  the  jurisdiction  of  a  District 
or  the  Juvenile  Court  and  placed 
him  before  the  Superior  Court  for 


trial  as  a  criminal.  "Delinquent 
Child"  is  now  defined  (by  a  1960 
law)  as  "a  child  between  7  and  17 
who  violates  any  city  ordinance  or 
town  by-law  or  who  commits  any 
offense  against  a  law  of  the  Com- 
monwealth," thus  giving  the  Dis- 
trict Courts  and  the  Boston  Juve- 
nile Court,  for  the  first  time,  orig- 
inal jurisdiction  over  children 
between  7  and  17  who  commit  the 
crime  of  murder  in  the  first  degree.41 
If,  however,  a  child  charged  with 
murder  is  under  14  at  the  time  of 
the  crime  and  is  permitted  to  plead 
in  the  Superior  Court  to  any  lesser 
crime  (such  as  guilty  of  murder  in 
the  second  degree  or  manslaughter), 
the  Supreme  Judicial  Court  has 
held,  he  cannot  be  sentenced  by 
the  Superior  Court  but  must  be 
taken  to  a  District  or  the  Juvenile 
Court  and  there  dealt  with  as  a 
delinquent  child,  not  as  a  crimi- 
nal.42 The  reasoning  seemed  to  be 
that  a  child  whose  plea  was  ac- 
cepted of  guilty  to  a  lesser  crime 
than  murder  (with  which  he  had 
been  charged)  was  not  legally 
guilty  of  the  latter  and  hence  in  a 
legal  sense  had  not  committed  "an 
offense  punishable  by  death."  Only 
a  District  Court  or  the  Boston 
Juvenile  Court  therefore  had 
jurisdiction  over  the  disposition  of 
the  case.  Today,  however,  the 
problem  of  jurisdiction  in  such 
cases  does  not  exist,  as  the  District 
Courts  or  the  Juvenile  Court  as- 
sumes original  jurisdiction  in  all 
cases  of  juveniles  charged  with 
crime,  including  murder,  under  the 
revised  definition  of  "delinquent 
child"  as  stated  above.43 

The  Courts'  Disposition  of 
Delinquent  Cases 

If  a  District  or  the  Juvenile  Court 
finds  a  child  to  be  delinquent,  it 
may  place  the  case  on  file,  or  put 
the  child  under  the  supervision  of 
a  probation  officer,  or  commit  him 
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to  the  Youth  Service  Board.  In 
making  a  final  disposition  of  the 
case  it  may  not  commit  the  child 
to  .1  jail  or  house  of  correction  or 
any  of  the  state  training  schools.44 
It  may,  however,  impose  a  fine  on 
juveniles  who  have  violated  laws 
relating  to  the  operation  of  motor 
vehicles.45  If  the  court  commits  a 
child  to  the  Youth  Service  Board 
the  Board  may,  of  course,  commit 
him  to  a  training  school  or  make 
some  other  disposition  of  the  case 
(See  "Youth  Service  Board.") 

A  child  has  the  right  of  appeal 
from  a  judgment  of  waywardness46 
or  delinquency,  to  the  Superior 
Court,  which  must  try  the  case  in 
the  same  manner  as  it  tries  appeals 
in  criminal  cases,  but  the  court 
must  hear  the  case  in  a  separate 
session  devoted,  for  the  time  being, 
to  juvenile  cases  only.47 

The  Boston  Juvenile  Court 

This  Court  is  the  second  oldest 
Juvenile  Court  in  the  United 
States,  having  been  established  in 
1906.48  It  is  the  only  Court  in  the 
Commonwealth  dedicated  solely  to 
the  welfare  of  delinquent,  ne- 
glected and  wayward  children. 
Unlike  District  Courts  it  hears  no 
civil  cases  as  such. 

Its  territorial  jurisdiction  covers 
only  part  of  Boston — an  area  close 
to  the  business  district,  railroad 
properties  and  the  city's  amuse- 
ment areas,  and  identical  with  that 
prescribed  for  the  jurisdiction  of 
the  Boston  Municipal  Court.49 

It  consists  of  one  full-time  Jus- 
tice, appointed  (as  all  Justices  are) 
by  the  Governor,  with  the  advice 
and  consent  of  the  Council,  who 
serves  at  a  salary  of  $20,000.  Upon 
request  of  the  Justice,  the  Chief 
Justice  of  the  District  Courts  may 
assign  District  Court  Justices 
(other  than  Justices  from  the  Bos- 
ton Municipal  Court)  to  sit  in  the 
Boston     Juvenile     Court  when 


needed.50  The  two  Special  Jus- 
tices of  this  Court  appointed  prior 
to  the  organizational  changes  in 
the  District  Courts  (effective  Feb. 
28,  1964)  continue  in  office  but  no 
vacancy  occurring  in  said  office 
shall  be  filled.51 

Boston  Juvenile  Court  Statistics 

In  1962  this  Court  issued  982 
juvenile  complaints,  compared  to 
897  in  1961.  It  also  issued  in  the 
same  year  24  complaints  against 
adults  for  contributing  to  the  de- 
linquency of  children,  compared 
to  34  similar  complaints  in  the 
previous  year. 

In  types  of  offenses,  larceny  out- 
numbered all  others  combined. 
Boys  outnumbered  girls  about  four 
to  one. 

Of  the  602  boys  and  girls  appear- 
ing on  juvenile  complaints  in  1962, 
11.3%  had  previously  appeared  be- 
fore this  court.  The  percentage  of 
re-appearance  among  boys  alone 
was  14.5  in  1960,  14  in  1961,  and 
27.3  in  1962.  Recidivism  among 
girls  was  considerably  lower,  1.5% 
in  1960,  1%  in  1961,  and  4%  in 
1962.  There  has  been  a  slight  de- 
crease over  the  past  few  years  in 
the  number  of  boys  and  girls  ap- 
pearing before  this  court:  762  in 
1960,  650  in  1961  and  602  in  1962. 

Criminal  Proceedings 
Against  Children 

Although,  as  we  have  seen,  ju- 
venile court  proceedings  are  not 
criminal,  a  child  over  14  may  be 
subject  to  criminal  proceedings  in 
a  District  or  the  Juvenile  Court  or 
in  the  Superior  Court,  if  the  Court 
is  of  the  opinion  that  both  the 
child's  welfare  and  that  of  the 
public  would  be  better  served  if 
that  person  were  treated  as  a 
delinquent.53  A  delinquent  over  14 
who  is  considered  a  serious  offender 
and  who  has  not  profited  by  pre- 
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vious  Juvenile  Court  treatment,  for 
example,  could  be  denied  this  priv- 
ilege. In  such  cases  the  judge  could 
dismiss  the  delinquent  complaint 
and  hold  the  child  for  trial  as  a 
criminal. 

If  he  is  found  guilty  of  the  crimi- 
nal charge,  he  may  be  committed 
to  the  Youth  Service  Board  (with 
its  consent)  but,  if  not  deemed  a 
proper  subject  for  the  Board,  he 
must  be  bound  over  to  the  Superior 
Court.54 

Boys  between  the  ages  of  14  and 
18  who  are  convicted  in  the  Su- 
perior Court  for  any  crime  (except 
for  murder  in  the  first  degree)  may 
be  committed  to  the  Youth  Service 
Board  until  they  reach  the  age  of 
23,  or  may  even  be  committed  to  a 
penal  or  correctional  institution.55 

1.  G.L.,c.263,s.6. 

2.  Provided,  of  course,  he  has  counsel. 
(See  "Right  to  Counsel.") 

3.  G.L.,  c.  263,  s.  5;  Art.  XII,  Declara- 
tion of  Rights,  Const,  of  Mass. 

4.  G.L.,  c.  263,  s.  6;  c.  278,  s.  2.  The  ex- 
plicit guarantee  of  a  right  to  trial  by 
jury  in  the  federal  constitution  ap- 
plies only  in  federal  cases,  but  the 
Massachusetts  Constitution  prohibits 
the  legislature  from  enacting  any  law 
that  subjects  a  person  to  a  capital  or 
infamous  punishment  (excepting  for 
the  government  of  the  army  and 
navy)  without  a  right  to  a  jury  trial. 
Art.  XII,  Declar.  of  Rights. 

5.  G.L.,c.278,s.6. 

6.  G.L.,  c.  278,  s.  16A,s.  16B. 

7.  G.L.,  c.  277,  s.  15,  s.  72;  see  also 
c.  212,  s.  24. 

8.  C.  652,  Acts  of  1962;  G.L.,  c.  12, 
s.  11  A. 

9.  G.L.,c.218. 

10.  G.L.,c.218,s.  75. 

11.  G.L.,c.218,s.77A. 

12.  G.L.,c.218,s.78. 

13.  C.  810,  Acts  of  1963,  approved 
Nov.  13,  1963,  making  many  organi- 
zational changes  in  the  District 
Courts,  amending  various  sections  of 
c.  218,  c.  212,  c.  276. 

14.  G.L.,c.218,s.6. 

15.  G.L.,c.218,s.50 

16.  C.  810,  Acts  of  1963,  s.  21. 


17.  G.L.,c.218,s.26. 

18.  G.L.,c.212,s.  14B. 

19.  G.L.,c.218,s.27. 

20.  G.L.,  c.  77,  s.  3— s.5. 

21.  G.L.,  c.218,s.30. 

22.  G.L.,c.218,s.  31. 

23.  C.  457,  Acts  of  1962,  effective  Sept.  1, 
1962,  repealing  c.  599,  Acts  of  1961. 

24.  C.  527,  Acts  of  1961.  See  Judicial 
Council  Report  No.  37  (1961),  pp. 
13-14. 

25.  From  "Statistics  of  the  District  Courts 
of  Massachusetts  for  the  Year  Ending 
June  30,  1963,  as  Reported  by  the 
Clerks  of  said  Courts." 

26.  G.L.,c.212,s.6. 

27.  G.L.,c.212,s.  l,s.27. 

28.  From  "Statistical  Reports  of  the  Com- 
missioner of  Correction,  Pub.  Doc. 
No.  115." 

29.  G.L.,  c.211,s.  1— s.23. 

30.  G.L.,c.211,s.22. 

31.  C.  453,  Acts  of  1962;  G.L.,  c.  278, 
s.  33E. 

32.  G.L.,c.250,s.9. 

33.  G.L.,  c.  276,  s.  58. 

34.  G.L.,c.213,s.  1A. 

35.  A  Special  Recess  Commission  on 
Youthful  Offenders  created  by  the 
1957  Legislature  and  continued  in 
1958,  recommended  that  a  Youth  Of- 
fender Division — to  be  called  the 
Youth  Correction  Authority — be 
created  within  the  Department  of 
Correction  to  administer  a  special 
treatment  program  for  convicted  of- 
fenders within  the  17-22  year  age 
group.  The  Commission  pointed  to 
the  disproportionate  and  increasing 
incidence  of  crime  in  this  age  group 
with  high  percentages  involved  in 
auto  offenses,  drunkenness,  and  crimes 
against  property.  (House  Bill  No. 
2790-1959.)  The  proposed  legislation 
was  not  passed  by  the  1959  General 
Court,  but  the  life  of  the  Commis- 
sion was  extended  for  further  study. 

(Resolves,  c.  79-1959.)  The  Commis- 
sion's final  report  appeared  as  H.  2825 
of  1961,  but  failed  of  passage.  The 
Judicial  Council  in  its  37th  Report 

(for  1961),  at  pages  23  to  30,  stated 
that  it  did  not  give  the  bill  its  ap- 
proval. See  also  its  35th  Report  (for 
1959).  The  Department  of  Correc- 
tion, while  approving  the  underlying 
philosophy  of  the  bill,  did  not  favor 
passage  at  that  time  (1961). 

36.  G.L.,  c.  119,  s.  54— s.  63;  c.  273,  s.  1, 
s.  2.  The  National  Council  on  Crime 
and  Delinquency,  44  E.  23rd  St.,  New 
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York  10,  N.  Y.,  has  published  model 
laws  and  guides  for  the  judicial  han- 
dling of  these  social  problems:  a 
Standard  Juvenlie  Court  Act  (1959) 
($1.00);  a  Standard  Family  Court  Act 
(1959)  ($1.00);  Standards  and  Guides 
for  the  Detention  of  Children  and 
Youth,  2nd  ed.  ($2.00);  Guides  for 
Juvenile  Court  Judges  ($2.00);  Pro- 
cedure and  Evidence  in  the  Juvenile 
Court — A  Guidebook  for  Judges 
($2.50). 

37.  G.L.,c.  119,s.53,s.65. 

38.  G.L.,  c.  119,s.53. 

39.  Ann.  Rep.  Boston  Juvenile  Court  for 
1956-1957,  at  p.  34. 

40.  G.L.,c.  119,  s.  52. 

41.  C.  353,  Acts  of  1960;  G.L.,  c.  119, 
s.  52. 

42.  Metcalf  v.  Commonwealth,  338  Mass. 
648  (1959). 

43.  See  "Mass.  Statute  and  Case  Law  Re- 
lating to  the  Juvenile  Court,"  by  Ed- 
ward V.  Keating,  Clerk  of  the  Supe- 
rior Court  for  Criminal  Business,  for 
the  County  of  Suffolk,  Mass.  Law  Q. 


v.  46,  1961,  pp.  191-200.  In  1963,  the 
Legislature  resolved  (Chao.  34)  that 
a  special  study  commission  be  ap- 
pointed to  examine  the  laws  relating 
to  delinquent  and  wayward  children 
between  ages  of  14  and  17. 

44.  G.L.,c.  119,  s.  58. 

45.  G.L.,  c.  119,s.58B. 

46.  The  law  defines  a  "wayward  child" 
as  "a  child  between  7  and  17  years 
of  age  who  habitually  associates  with 
vicious  or  immoral  persons,  or  who  is 
growing  up  in  circumstances  exposing 
him  to  lead  an  immoral,  vicious  or 
criminal  life."  G.L.,  c.  119,  s.  52. 

47.  G.L.,c.  119,  s.  56. 

48.  C.413,  Acts  of  1906. 

49.  G.L.,c.218,s.57. 

50.  G.L.,s.218,s.6,s.58,s.76. 

51.  C.  810,  Acts  of  1963,  s.  21. 

52.  From  official  reports  of  the  Boston 
Juvenile  Court. 

53.  G.L.,c.  119,s.61,s.74. 

54.  G.L.,c.  119,s.80. 

55.  G.L.,c.  119,  s.  83. 
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Can  one  charged  with  crime  get 
a  fair  trial  without  benefit  of  coun- 
sel? Will  appellate  courts  reverse 
a  conviction  obtained  against  a 
defendant  financially  unable  to 
procure  counsel,  on  the  grounds 
that  he  was  thus  denied  due 
process  of  law  under  the  Fourteenth 
Amendment  of  the  Federal  Consti- 
tution or  the  Declaration  of  Rights 
of  the  Massachusetts  Constitution? 
These  questions  have  frequently 
arisen  in  the  course  of  the  adminis- 
tration of  criminal  justice.  Convic- 
tions have  in  the  past  been  set 
aside  in  this  state  where  the  appel- 
late court  was  convinced  that  be- 
cause of  lack  of  counsel  the  defend- 
ants did  not  have  an  adequate 
defense.  New  court  decisions  have 
thrown  new  light  on  this  problem.1 

Assigned  Counsel 

Under  an  old  Massachusetts  law, 
if  a  person  charged  with  murder  is 
unable  to  procure  counsel,  it  be- 
comes the  duty  of  the  court  to  ap- 
point competent  counsel  to  see  that 
his  rights  are  fully  protected.  In 
such  cases,  counsel  are  allowed  a 
"reasonable  compensation,"  to  be 
paid  by  the  county.2  But  this  law 
does  not  apply  to  non-capital  cases. 

The  federal  courts  have  gone  a 
long  distance  in  protecting  the 
rights  of  any  indigent  person  ac- 
cused of  crime,  although  Congress 
has  not  yet  enacted  a  Public  De- 
fender law.  Counsel  must  be  as- 
signed in  a  federal  court  unless  the 
defendant  wishes  to  proceed  alone, 
for  the  sixth  amendment  of  the 
U.  S.  Constitution  states:  "In  all' 
criminal  prosecutions,  the  accused 
shall  enjoy  the  right  ...  to  have 
the  assistance  of  counsel  for  his  de- 
fense." This  guarantee  has  been 
construed  in  the  past  to  apply  to 


proceedings  in  federal,  not  state 
courts. 

Until  recently,  our  state  courts 
in  non-capital  cases  were  under  no 
such  obligation.  Now,  under  Rule 
10  of  our  Supreme  Judicial  Court, 
adopted  in  1958  (and  amended  in 
December,  1962),  closely  paralleling 
the  Federal  rule,  the  Superior 
Court  must  advise  a  defendant 
charged  with  a  non-capital  felony 
of  his  right  to  counsel  and  must 
assign  counsel  to  represent  him  "at 
every  stage  of  the  proceedings,"  un- 
less he  is  able,  or  does  not  wish, 
to  retain  counsel  himself.  The 
Rule,  as  amended,  also  reads,  in 
part:  "Any  indigent  defendant  ac- 
cused of  any  non-capital  crime 
shall  be  represented  by  counsel  if  a 
justice  or  judge  of  the  court  in 
which  the  proceeding  is  pending, 
or  a  justice  of  this  court  [that  is,  the 
Supreme  Judicial  Court],  in  his 
discretion  determines  that  the 
gravity  of  the  charge  or  other  cir- 
cumstances require  such  repre- 
sentation." 

A  defendant  in  a  criminal  case 
in  a  District  Court  who  has 
pleaded  guilty  may  at  any  time 
before  sentence  withdraw  his  plea 
if  he  had  not  been  represented  by 
counsel.3 

Public  Defenders 

In  1960,  the  Legislature  enacted 
a  law  establishing  the  Massachu- 
setts Defenders  Committee  consist- 
ing of  11  persons,  now  appointed 
by  the  Supreme  Judicial  Court  for 
four-year  terms.  The  purpose  of 
this  unpaid  Committee  is  to  pro- 
vide counsel  for  a  defendant  finan- 
cially unable  to  procure  his  own 
counsel,  at  any  stage  of  a  criminal 
proceeding  (except  in  capital  cases 
where  the  law  has  already  made 
such  provision),  in  any  court  of 
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the  Commonwealth,  provided  the 
laws  of  the  Commonwealth  or 
rules  of  the  Supreme  Judicial 
Court  require  such  representation. 
The  Committee  appoints  the  ex- 
ecutive secretary  and  other  neces- 
sary personnel  and  establishes  its 
own  rules,  subject  to  the  approval 
of  the  Court.4 

In  most  states  where  a  public- 
defender  plan  has  been  adopted, 
supplying  state-employed  attorneys 
for  indigent  defendants,  the  plan 
operates  only  in  certain  cities  or 
counties,  although  the  number  of 
states  adopting  a  public-defender 
system  is  rapidly  increasing.  (In 
Massachusetts,  the  operation  is 
state-wide.)  In  1962,  there  were  92 
public-defender  organizations  in 
the  United  States,  the  first  having 
been  established  in  Los  Angeles 
Count v  almost  50  years  ago.5  In 
fiscal  year  1962-1963,  the  Massa- 
chusetts Defenders  Committee  pro- 
vided counsel  in  1,631  cases  at  a 
gross  cost  of  587,742.  The  central 
office  of  the  Committee  is  in  Boston 

t  there  are  branch  offices  in  New 
Bedford.  Pittsfield,  Plymouth, 
Salem,  Springfield  and  Worcester.6 
The  Harvard  Voluntary  Defend- 
ers Committee  offers  its  services  to 
the  state  Committee  and  is  of  con- 
siderable assistance  to  it.  The 
United  Prison  Association  of  Mas- 
sachusetts, through  its  staff  of 
voluntary  attorneys,  offers  legal 
services  to  selected  cases  in  post- 
conviction proceedings. 

Application  of  Recent 
Judicial  Decisions 

Overshadowing  all  prior  U.  S. 
Supreme  Court  decisions  on  this 
subject  was  the  opinion  handed 
down  on  March  18,  1963,  in  the 
case  of  Gideon  v.  Wainwright,  a 
far-reaching  decision  that  overruled 
by  a  unanimous  vote,  a  1942  prece- 
dent in  such  cases  that  is  now  con- 
sidered an  anachronism.7 


On  the  basis  of  this  opinion,  it  is 
now  evident  that  the  Fourteenth 
Amendment  of  the  Federal  Consti- 
tution that  guarantees  that  no  state 
shall  "deprive  any  person  of  life, 
liberty  or  property,  without  due 
process  of  law,"  combined  with  the 
Sixth  Amendment,  has  been  inter- 
preted to  apply  to  state  trials  with 
no  distinction  between  capital  and 
non-capital  cases.  State  courts 
must  now  provide  counsel  to  the 
indigent,  if  they  wish  counsel, 
whenever  they  are  charged  with  a 
criminal  offense,  although  just 
how  far  this  doctrine  should  be 
carried  has  not  been  closely  de- 
lineated. The  Gideon  decision  did 
not  specifically  state  that  the  rule 
should  be  extended  to  all  criminal 
cases,  including  minor  misdemean- 
ors, but  might  be  so  interpreted. 
In  the  case  cited,  Gideon  was 
charged  in  a  Florida  state  court 
with  breaking  into  a  building  with 
intent  to  commit  burglary — a  non- 
capital felony  in  that  state.  He 
asked  for  counsel,  but  his  request 
was  denied  and  he  was  found 
guilty  and  sentenced  to  imprison- 
ment. The  U.  S.  Supreme  Court 
decision,  written  by  Justice  Black, 
granting  Gideon  a  new  trial,  held 
that  "any  person  hailed  into 
court,  who  is  too  poor  to  hire  a 
lawyer,  cannot  be  assured  a  fair 
trial  unless  counsel  is  provided  for 
him.  This  seems  to  us  to  be  an  ob- 
vious truth.  .  .  .  The  right  of  one 
charged  with  crime  to  counsel  may 
not  be  deemed  fundamental  and 
essential  to  fair  trials  in  some 
countries,  but  it  is  in  ours."  The 
right  to  counsel  in  all  criminal 
prosecutions  was  thus  made  obli- 
gatory upon  the  states  by  the 
Fourteenth  Amendment.  The  im- 
plication of  this  decision  as  it  af- 
fects those  now  serving  a  sentence 
who  were  denied  counsel  at  any 
stage  in  the  criminal  proceedings 
against  them,  has  not  yet  been 
fully  realized. 
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Special  Cases 

The  law  specifically  authorizes 
the  court  to  assign  counsel  to  pro- 
tect the  rights  of  an  inmate  of  a 
juvenile  institution  when  he  is 
charged  with  an  offense  committed 
therein,8  but  courts  have  this  in- 
herent power  without  reliance  on 
a  specific  statute.9 

In  some  non-criminal  proceed- 
ings where  the  liberty  of  a  person 
is  at  stake  the  law  requires  that  his 
rights  be  protected.  For  example, 
in  a  hearing  on  the  question  of 
committing  a  person  to  a  Treat- 
ment Center  as  a  "sexually- 
dangerous  person,"  the  court  must 
appoint  counsel  if  it  is  deemed 
necessary  to  protect  his  rights. 
(See  "Sex  Offender  Laws.") 

Right  to  Telephone 
Counsel  or  Doctor 

A  person  arrested  either  for  a 
misdemeanor  or  a  felony  and  held 
in  custody  at  a  police  station  is 
entitled  to  the  use  of  a  telephone 
(at  his  own  expense)  to  communi- 
cate with  his  counsel,  or  family  or 
friends — and  he  must  be  informed 
of  this  right  "forthwith  upon  his 
arrival  at  such  station  or  place  of 
detention."10 

If  he  is  held  for  driving  while 
intoxicated,  he  also  has  a  right  to 
demand  (at  his  own  expense)  an 
immediate  physical  examination 
by  his  own  physician  and  must  be 
so  informed  "immediately  upon 
being  booked."  A  copy  of  this  law 
must  be  given  to  him  unless  it  is 
posted  conspicuously  where  he  is 
being  held.11 

1.  G.L.,  c.  276,  s.  37A;  c.  277,  s.  47,  s.  55; 
see  Jones  v.  Comm.,  331  Mass.  169 
(1954);  Pugliese  v.  Comm.,  335  Mass. 
471  (1957);  Brown  v.  Comm.,  335 
Mass.  476  (1957). 

2.  G.L.,  c.  277,  s.  55. 


3.  G.L.,  c.  278,  s.  29B. 

4.  C.  565,  Acts  of  1960;  c.  366,  Acts  of 
1962;  G.L.,  c.  221,  s.  34D.  The  rules 
established  by  the  Mass.  Defenders 
Committee,  as  approved  by  the  Judi- 
cial Council  in  1960,  can  be  found  in 
the  36th  Annual  Report  (for  1960)  of 
the  Judicial  Council  at  pp.  104-107. 

5.  Statistics  of  Legal  Aid  Work  in  the 
U.S.  and  Canada,  1961,  National 
Legal  Aid  and  Defender  Assoc.,  Amer. 
Bar  Center,  1155  E.  60th  St.,  Chicago 
37,  111.  For  a  symposium  on  the  Pub- 
lic Defender  system  in  principal  and 
practice,  see  the  Dec.  1962  issue  of 
"The  Legal  Aid  Brief  Case,"  pub- 
lished by  the  Association.  See  also 
"Obtaining  Justice  for  the  Indigent 
Defendant  Accused  of  Crime,"  pub- 
lished in  1963  by  the  Association  and 
the  Standing  Committee  on  Legal 
Aid  Work  of  the  American  Bar  As- 
sociation; and  "The  Supreme  Court 
and  the  Doctrine  of  the  Right  of 
Counsel,"  by  Junius  L.  Allison  and 
Whitney  North  Seymour,  in  the  J.  of 
the  Amer.  Judicature  Soc,  vol.  46, 
no.  11,  pp.  259  to  266.  The  Jan., 
1964  issue  of  the  J.  of  the  Amer. 
Judicature  Soc.  published  the  proceed- 
ings of  The  New  England  Conference 
on  the  Defense  of  Indigent  Persons 
Accused  of  Crime  and  reviewed  the 
recent  developments  in  this  rapidly 
changing  area  of  criminal  justice. 

6.  The  Boston  Office  of  the  Mass.  De- 
fenders Committee  is  at  8  Beacon  St. 

7.  Gideon  v.  Wainwright,  372  U.S.  335 
(1963). 

8.  G.L.,  c.  278,  s.  16. 

9.  33rd  Annual  Report  (for  1957)  of  the 
Judicial  Council  of  Mass.,  Pub.  Doc. 
144. 

10.  G.L.,  c.  276,  s.  33A,  as  amended  by  c. 
212,  Acts  of  1963.  The  Division  of 
Civil  Rights  of  the  Office  of  the  At- 
torney General  publishes  a  pamphlet: 
"If  You  Are  Arrested.  ..."  It  sets 
forth  briefly  and  simply  the  legal 
rights  of  detained  and  arrested  per- 
sons from  time  of  original  detention 
-to  trial  in  the  District  Courts  or 
"binding  over"  to  the  Superior  Court. 
Copies,  available  on  request  from  the 
office  of  the  Attorney  General,  have 
been  widely  distributed  to  public  and 
private  schools  in  the  Commonwealth. 

11.  G.L.,  c.  263,  s.  5A. 
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Judges'  Discretion 

In  almost  every  instance,  statutes 
specify  the  possible  penalties  for 
each  crime,  but  where  they  fail  to 
do  so,  the  court  may  sentence  the 
offender  "according  to  the  nature 
of  the  crime,  as  conforms  to  the 
common  usage  and  practice  in  the 
Commonwealth."1 

Usually  the  penalties  are  stated 
in  alternative  form,  the  sentencing 
judge  having  considerable  discre- 
tion in  fixing  the  penalty  (and 
place  of  confinement)  in  view  of 
the  varying  circumstances  sur- 
rounding each  individual  case.  For 
example: 

"Larceny  from  the  Person. — 
Whoever  commits  larceny  by  steal- 
ing from  the  person  of  another 
shall  be  punished  by  imprisonment 
in  the  state  prison  for  not  more 
than  five  years  or  in  jail  for  not 
more  than  two  and  one-half  years."2 

'Manslaughter. — Whoever  com- 
mits manslaughter  shall  be  pun- 
ished bv  imprisonment  in  the  state 
prison  for  not  more  than  twenty 
vears  or  by  a  fine  of  not  more  than 
one  thousand  dollars  and  imprison- 
ment in  jail  for  not  more  than  two 
and  one-half  years."3 

The  law  gives  the  judge  unusu- 
al lv  wide  discretion  in  fixing  the 
penalty  for  manslaughter  because 
of  the  great  variability  in  circum- 
stances possible  in  the  commission 
of  this  cirme.  Manslaughter  might 
be  akin  to  murder  with  real  intent 
to  harm  one's  adversary,  or  it  might 
be  a  motor  vehicle  killing  with  no 
real  intent  to  harm  anyone,  result- 
in?  from  an  unlawful  operation 
ukh  disregard  of  the  safety  of 
others.  The  moral  indignation  of 
the  community  may  be  great  in 
one  case,  not  in  another.  The  law 


here  gives  the  judge  considerable 
flexibility  in  reflecting  the  feelings 
of  the  community. 

Definite  Sentences 

There  are  no  felonies  on  convic- 
tion of  which  a  judge  is  required 
to  sentence  the  offender  to  a  fixed 
term  of  years  in  prison. 

Treason,  however,  and  murder 
in  the  second  degree  call  for  a 
straight  life  sentence,  with  no  min- 
imum, and  hence  these  sentences 
might  be  called  "definite."  Like- 
wise, "habitual  criminals"  are  given 
a  maximum  sentence  with  no  min- 
imum, the  maximum  not  being 
necessarily  a  life  sentence  but 
simply  the  maximum  for  the  cirme 
for  which  the  offender  is  then  to 
be  sentenced.4 

The  Death  Sentence 

Murder  in  the  first  degree  also 
entails  a  definite  punishment, 
which  is  death  (the  only  crime 
now  so  punishable  under  Massa- 
chusetts law)  unless  the  jury  rec- 
commends  otherwise,  which  it  may 
do,  provided  the  murder  had  not 
involved  the  crime  of  rape.  Upon 
such  recommendation  the  court 
must  impose  a  sentence  of  life  im- 
prisonment.5 

For  many  years  there  have  been 
concerted  efforts  in  Massachusetts 
to  abolish  the  death  sentence  al- 
together but  the  General  Court 
has  repeatedly  voted  to  retain  this 
penalty  for  first  degree  murder.6  It 
applies,  of  course,  to  both  men  and 
women,  although  no  women  have 
been  executed  in  this  state  in  this 
century. 

From  January  1,  1900  to  Decem- 
ber 31,  1962,  117  men  and  1 
woman  were  convicted  of  murder 
in  the  first  degree.   Of  these,  65 
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men  suffered  death  in  the  electric 
chair  in  the  Massachusetts  state 
prison.  The  woman's  death  sen- 
tence pronounced  in  1912  was  com- 
muted that  same  year  to  life  im- 
prisonment by  the  Governor  and 
Council.  She  was  released  from 
confinement  in  1930. 

From  May  9,  1947,  the  date  of 
the  last  execution  in  this  state,  to 
December  31,  1962,  30  men  were 
convicted  of  murder  in  the  first 
degree.  Ten  of  these  men  were 
given  a  sentence  of  life  imprison- 
ment on  the  recommendation  of 
the  jury.  Twenty  were  sentenced 
to  die,  but  in  17  cases  various  Gov- 
ernors, with  the  consent  of  the 
Council,  commuted  the  sentences 
to  life  imprisonment.  One  man 
committed  suicide,  one  was  com- 
mitted to  the  Hospital  for  the 
Criminally  Insane  at  Bridgewater 
and  one  is  now  awaiting  execution 
at  the  state  prison.7  In  1963,  one 
man  was  sentenced  to  death  for 
murder  in  the  first  degree  and  is 
now  awaiting  execution.  Thus,  as 
the  year  1963  came  to  an  end,  two 
men  were  being  held  in  the  state 
prison  under  sentence  of  death. 

A  psycho-social  study  of  160 
male  inmates  serving  a  life  sen- 
tence for  murder  in  1959  at  Wal- 
pole,  Norfolk  and  Concord, 
showed  that  at  the  time  of  convic- 
tion 26.2%  were  under  21  years  of 
age.  Most  of  the  group  were  not 
"professional  criminals."  None 
was  a  hired  killer.  These  men,  by 
and  large,  did  not  have  a  long 
history  of  prior  commitments.  In 
many  cases  the  crime  was  the  re- 
sult of  a  sudden  emotional  out- 
burst. 58.8%  had  never  before 
been  convicted  of  a  felony;  15.0% 
had  never  been  previously  con- 
victed of  a  misdemeanor;  14.4% 
had  no  prior  arrest  record.8  Usu- 
ally these  persons  adarit  relatively 
well  to  prison  life  and  serve  their 


time  with  few  violations  of  prison 
rules.  Upon  release  none  has  com- 
mitted another  capital  crime. 

Indeterminate  Sentences  to 
the  State  Prison 

In  sentencing  a  person  to  the 
state  prison  (except  for  life  or  as 
an  habitual  criminal),  a  judge  can- 
not fix  a  definite  term  such  as  "five 
years"  or  "ten  years,"  but  must 
fix  a  minimum  and  a  maximum 
term.  The  minimum  must  not  be 
less  than  two  and  a  half  years,  the 
maximum  not  more  than  that  set 
by  the  statute9  for  the  crime  of 
which  he  was  convicted.  Such  max- 
imums are  3,  314,  5,  10,  or  20  years, 
or  life. 

For  example,  in  a  manslaughter 
case,  a  judge  may  sentence  the  of- 
fender to  "ten  to  fifteen  years,"  the 
ten  being  more  than  the  required 
minimum  for  a  state  prison  sen- 
tence, and  the  fifteen  being  less 
than  the  statutory  maximum  of 
twenty  that  the  judge  could  have 
imposed.  Of  course,  in  the  case 
of  manslaughter,  as  we  have  seen, 
the  judge  need  not  sentence  the 
offender  to  state  prison  at  all  but 
may  sentence  him  to  jail  for  any 
period  up  to  two  and  a  half  years, 
or  place  him  on  probation. 

Although  under  the  minimum- 
maximum  type  of  sentence  to  the 
state  prison  the  judge  cannot  set 
the  lower  limit  at  less  than  214 
years,  it  should  be  noted  that  the 
judge's  discretionary  power  is  being 
increasingly  limited  by  the  legis- 
lature in  fixing  minimums  in  the 
case  of  certain  crimes  that  have 
been  considered  particularly  anti- 
social. For  example,  on  conviction 
of  armed  robbery  while  masked  or 
disguised  (as  in  the  famous  Brink's 
case)  the  offender's  minimum  must 
not  be  placed  lower  than  5  years; 
on  a  second  conviction,  lower  than 
10  years.10  Or  on  a  second  convic- 
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tion  of  rape  (or  assault  with  intent 
to  rape)  where  the  victim  is  under 
16.  the  olfender  over  21,  the  mini- 
mum must  be  at  least  5  years.11 
Likewise  for  breaking  and  entry 
into  a  dwelling  house  at  night  while 
aimed  with  a  dangerous  weapon, 
the  minimum  must  be  at  least  10 
years;  or  5  years  if  the  burglar  was 
not  armed  but  had  been  previously 
convicted  of  a  similar  offense.12 
Minimum  terms  of  5,  10  or  15  years 
must  be  given  for  the  violation  of 
certain  narcotic  laws  and  a  20-year 
mandatory  minimum  is  required 
on  the  second  conviction  of  in- 
ducing a  minor  to  use  a  narcotic 
drug.13 

In  imposing  a  sentence  of  im- 
prisonment to  a  state  correctional 
institution  or  to  a  jail  or  house  of 
correction  on  a  person  who  has 
already  been  held  in  confinement 
awaiting  trial  or  during  his  trial, 
the  judge  must  take  that  fact  into 
consideration.  He  must  order  that 
a  portion  of  that  person's  sentence 
(equal  to  the  number  of  days  spent 
in  such  confinement)  has  already 
been  served.  This  law  applies  also 
to  sentences  now  being  served  in 
cases  where  the  court  had  not  al- 
ready deducted  therefrom  the  time 
during  which  the  prisoner  had 
been  confined  awaiting  trial.14 

In  reviewing  the  minimum  state 
prison  sentence  of  2y2  years  we  had 
in  mind  the  sentencing  of  an  of- 
fender on  his  original  crime.  If  a 
person  already  under  sentence  in 
the  state  prison  commits  a  crime, 
the  court  may,  of  course,  give  him 
an  additional  sentence.  In  such 
cases,  the  minimum  may  be  fixed  at 
one  year,  the  maximum  at  any  year 
up  to  the  statutory  maximum  for 
that  crime.15 

The  legislature  has  recently  been 
aware  of  the  fact  that  serious  crimes 
have  been  committed  in  prison  and 
has  accordingly  increased  the 
penalties  for  (1)  the  taking  of  a 


hostage  by  a  prisoner  which  now 
has  a  maximum  penalty  of  20  years' 
imprisonment;16  and  (2)  assault  or 
assault  and  battery  by  a  prisoner 
on  an  officer  or  on  any  employee 
of  a  state  correctional  institution, 
which  can  be  punished  by  a  term 
of  5  years'  imprisonment,  to  be 
served  from  and  after  the  sentence 
the  prisoner  was  serving  at  the 
time.17 

Superintendents  of  state  correc- 
tional institutions  must  notify  dis- 
trict attorneys  forthwith  whenever 
they  determine  that  a  felony  has 
been  committed  within  a  correc- 
tional institution.18 

If  a  jail  or  house  of  correction 
inmate  commits  a  felony  he  may  be 
sentenced  to  the  state  prison.  Like- 
wise, a  prisoner  at  the  Concord  in- 
stitution may  be  sentenced  for  a 
crime  to  the  state  prison  (if  the 
crime  were  a  felony)  or  to  a  house 
of  correction.  In  both  cases  the  new 
sentence  may  take  effect  "forth- 
with" and  wipe  out  the  one  he  was 
then  serving.19 

Sentencing  Tribunals 

The  idea  of  an  indeterminate 
sentence  is  that  a  wise  and  ex- 
perienced judge  can  fit  the  penalty 
to  the  individual  as  well  as  to  the 
crime,  taking  into  consideration 
such  factors  as  whether  the  of- 
fender is  a  repeater,  whether  he  is 
a  real  danger  to  society,  and  so  on. 

The  indeterminate  sentence  was 
considered  a  great  forward  step 
in  the  late  19th  century  (inaugu- 
rated in  Massachusetts  in  1895)  but 
the  theory  and  practice  of  judicial 
sentencing  is  still  a  controversial 
area.20  Some  authorities  have  advo- 
cated a  "sentencing  tribunal,"  made 
up  of  persons  trained  in  the  behav- 
ior sciences,  that  would  fix  the 
length  of  sentence  (within  definite 
limits  set  up  by  the  legislature)  and 
determine  the  time  when  the  of- 
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fender  is  ready  for  release  from  the 
institution.  This  would  take  from 
the  judge  who  presided  at  the  trial 
the  right  to  fix  a  minimum  and 
maximum  sentence,  although  leav- 
ing him  the  right  to  choose  proba- 
tion or  a  fine  instead  of  imprison- 
ment, if  the  statute  governing  the 
crime  in  question  permitted  him 
to  do  so. 

Various  plans  have  been  pro- 
posed to  place  in  the  hands  of  a 
Board  or  Authority,  independent 
of  the  court,  the  power  to  deter- 
mine the  length  of  sentence  and  to 
serve  as  the  parolling  agent.  The 
Youth  Correction  Authority  plan 
sponsored  by  the  American  Law 
Institute,  and  the  California  Adult 
Authority,  embrace  these  basic 
principles. 

The  Completely 
Indeterminate  Sentence 

The  so-called  indeterminate  sen- 
tence to  the  state  prison  is,  in  fact, 
not  completely  indeterminate  for 
it  has  its  minimum  and  maximum 
terms  established  at  the  outset.  A 
truly  indeterminate  sentence  is  one 
running  from  one  day  to  life,  the 
day  of  release  to  be  determined  by 
a  well-defined  post-sentence  proce- 
dure. With  this  type  of  sentence, 
releasing  authorities  could  return 
a  man  to  the  community  whenever 
they  thought  he  was  ready  to  lead 
a  law-abiding  life — or  they  could 
hold  him  in  custody  until  he  lived 
out  his  life  span. 

Probably  neither  the  authorities 
nor  the  inmates  would  welcome 
this  type  of  sentence  for  all  types 
of  crime.  Would  an  inmate,  for 
example,  be  willing  to  substitute 
a  possible  life  sentence  (with  all 
the  uncertainty  and  anxiety  that 
implies)  for  a  sentence  of  3  to  5 
years  (a  common  sentence  today) 
under  which  he  might  be  released 
from  confinement  as  early  as  14 


months  but  could  not  in  any 
event  be  held  more  than  5  years? 
Various  modifications  of  the  com- 
pletely indeterminate  sentence  to 
the  state  prison  have  been  pro- 
posed (not  unlike  the  indefinite 
sentences  to  Concord  and  Framing- 
ham  today),  such  as  a  sentence  of 
one  day  to  5  years,  or  one  day  to 
20  years,  and  so  on,  for  crimes  of 
varying  degrees  of  seriousness. 
Common  to  all  such  sentences  is 
the  hope  a  prisoner  would  have 
that  by  a  sincere  and  demonstrated 
change  of  attitude  he  might  be 
given  a  new  opportunity  at  any 
time  to  return  to  the  free  world. 
On  the  other  hand,  the  state  would 
have  a  right  to  hold  him  if  it  be- 
lieved that  by  so  doing  society 
would  be  best  protected. 

Under  present  laws  no  inmate 
can  be  released  from  the  state 
prison  (unless  the  Governor  and 
Council  grant  a  pardon  or  commu- 
tation of  sentence)  until  he  has 
served  a  prescribed  number  of  days 
in  accordance  with  law.  (See  "Pa- 
role.") Likewise,  no  prisoner  can 
be  held,  no  matter  how  incorri- 
gible or  how  great  his  threat  to  the 
community,  beyond  the  maximum 
period  set  by  the  judge  at  the  time 
of  his  sentence.21 

Considerable  study  would  be 
needed  to  determine  both  the  op- 
timum degree  of  flexibility  in  the 
sentencing  laws  and  the  most  ade- 
quate machinery  for  administering 
laws  that  would  be  so  crucially  de- 
pendent upon  the  wise  use  of  dis- 
cretion— with  due  regard  for  the 
safety  of  the  public.22 

Effect  of  a  Sentence 

Massachusetts  does  not  deny  a 
sentenced  prisoner  his  civil  rights 
nor  declare  that  he  is  "civilly 
dead."23  Nevertheless,  a  person 
while  under  sentence  in  a  penal 
institution  cannot  vote.24  Also,  a 
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sentence  to  the  state  prison  may 
impair  one's  marital  rights.  If  his 
sentence  carries  a  maximum  term 
of  5  years  or  more  (in  this  or  any 
other  state,  or  in  a  federal  penal 
institution)  his  spouse  has  grounds 
for  an  absolute  divorce  and  may 
commence  proceedings  as  soon  as 
such  sentence  has  been  passed.25 

A  sentence  may  also  affect  one's 
political  fortunes.  A  sentence  to 
the  state  prison,  or  to  a  federal 
penitentiary  for  a  felony,  automati- 
cally terminates  any  state  office 
held  by  the  defendant  at  the  time. 
A  subsequent  pardon  does  not  re- 
store him  to  his  office  unless  it  is 
expressly  ordered  by  the  terms  of 
the  pardon.26 

The  Federal  courts  do  not  rec- 
ognize the  right  of  a  prisoner  un- 
der lawful  sentence  to  practice  law 
or  to  maintain  a  law  office  within 
an  institution,27  nor  do  state  au- 
thorities have  any  "obligation  un- 
der the  Federal  Constitution  to 
provide  library  facilities  ...  to 
enable  an  inmate  to  search  for  le- 
gal loopholes  in  the  judgment  and 
sentence  under  which  he  is  held, 
or  to  perform  services  which  only 
a  lawyer  is  trained  to  perform."28 

Untried  Indictments 

A  person  sentenced  to  a  state 
correctional  institution  for  a  spe- 
cific crime  may  have  been  formally 
accused  but  not  yet  tried  for  the 
commission  of  another  crime.  In 
such  cases  a  detainer  or  warrant 
for  the  untried  indictment,  infor- 
mation or  complaint  may  be  lodged 
against  him  and  held  at  the  insti- 
tution until  his  release,  at  which 
time  new  criminal  proceedings 
could  be  commenced  against  him. 
Until  such  warrants  are  disposed 
of,  the  prisoner  confined  on  his 
original  sentence  may  be  disquali- 
fied from  transfer  to  a  prison  camp 
and  deprived  of  certain  privileges 


allowed  other  prisoners.  Under  a 
law  enacted  in  1963,  the  prisoner 
now  has  an  opportunity  of  apply- 
ing for  a  final  judgment  in  cases 
pending  against  him  without  hav- 
ing to  endure  the  long-continued 
uncertainty  of  disposition.  The 
law  provides  that  he  may  apply  to 
the  court,  if  he  so  desires,  and 
within  6  months  after  his  applica- 
tion is  received  he  must  be  brought 
into  court  for  trial  or  other  disposi- 
tion of  any  such  indictment,  in- 
formation or  complaint,  unless  the 
court  shall  otherwise  order. 

The  Commissioner  is  required  to 
notify  the  prisoner  in  writing  of 
any  such  warrants  on  file  against 
him  and  of  his  right  to  apply  to 
the  court  for  relief.29 

This  law  does  not  apply  to  war- 
rants issued  by  courts  outside  of 
Massachusetts,  for  Massachusetts 
has  not  accepted  the  so-called 
model  act  (The  Interstate  Agree- 
ment on  Detainers)  proposed  by 
the  Council  of  State  Governments, 
recommended  by  the  American 
Correctional  Association  and  now 
in  operation  in  five  states,  for  the 
disposition  of  untried  indictments 
on  an  interstate  basis. 

Safeguards  Against 
Excessive  Sentences 

To  prevent  arbitrary  use  of  judi- 
cial discretion  resulting  in  exces- 
sive sentences,  the  Commonwealth 
twenty  years  ago  inaugurated  a 
new  step  in  the  administration  of 
justice.  A  man  sentenced  to  the 
state  prison,  or  a  woman  sentenced 
to  Framingham,  for  a  term  of  more 
than  five  years,  Who  claims  his  or 
her  sentence  is  excessive,  may  (ex- 
cept in  cases  where  the  judge  had 
had  no  legal  alternative)  appeal  to 
an  Appellate  Division  of  the  Su- 
perior Court.  This  appeal  is  only 
for  a  review  of  the  sentence,  not 
for  a  retrial  of  the  case.30 
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This  Division,  comprised  of 
three  Superior  Court  justices,  may 
review  the  judgment  of  the  court 
and  amend  the  sentence  imposed. 
Thus  a  defendant  who  chooses  to 
appeal  may  have  his  sentence  re- 
duced, but  this  appellate  body  also 
has  the  power  (which  it  sometimes 
uses)  to  increase  'the  sentence  after 
giving  the  defendant  a  chance  to 
be  heard.  The  Division's  decision 
is  final. 

In  the  year  ending  June  30,  1963, 
the  Appellete  Division  heard  72  pe- 
titions for  review  of  sentences.  It 
granted  reductions  of  the  terms  in 
14  cases,  made  no  change  in  55  and 
increased  the  original  sentences  in 
3  cases.  A  large  number  of  peti- 
tions were  filed  but  withdrawn  be- 
fore hearing. 

Sentences  to  the  M.C.I., 

Concord 

When  sentencing  a  man  to  Con- 
cord a  judge  does  not  fix  a  mini- 
mum and  maximum  term  as  he 
does  in  sentencing  to  the  state 
prison.  Sentences  to  Concord, 
which  traditionally  has  been  the 
place  of  confinement  for  the 
younger  offenders,  both  felons  and 
misdemeanants,  are  of  two  kinds:31 

1.  The  Indefinite  Sentence.  A 
District  Court  or  the  Superior 
Court  may  sentence  to  Concord  a 
male  offender  of  any  age  who  has 
not  previously  been  sentenced  for 
felony  more  than  three  times.32  If 
the  crime  for  which  the  offender  is 
committed  is  a  felony  and  the  judge 
does  not  specify  the  term,  the  sen- 
tence will  be  considered  a  five-year 
indefinite  sentence  (the  most  com- 
mon sentence  to  Concord);  if  a  mis- 
demeanor (including  larceny  of 
property  not  exceeding  $100  in 
value),  a  two-year  indefinite  sen- 
tence. These  are  flexible,  "reform- 
atory type"  sentences,  carrying  five- 
year  or  two-year  limits  fixed  by 


statute.  Although  the  Parole  Board 
has  the  power  to  release  such  of- 
fenders at  any  time  prior  to  the  ex- 
piration of  the  term,  it  follows  a 
standard  procedure  in  most  cases, 
according  to  its  established  rules. 
On  a  two-year  indefinite  sentence 
an  inmate  may  see  the  Parole  Board 
at  the  six-months  point  in  his  sen- 
tence; on  a  five-year  indefinite  sen- 
tence, at  the  end  of  one  year,  or  if 
he  has  had  no  prior  conviction,  at 
the  end  of  six  months.  He  may,  of 
course,  be  required  to  serve  the  full 
five  years,  with  a  certain  number 
of  days  deducted  for  good  conduct 
in  the  institution.  There  is  a  statu- 
tory limit  of  two  years  for  delin- 
quent children  who  might,  under 
special  circumstances,  be  committed 
to  Concord.33  Those  convicted  of 
drunkenness  only  cannot  now  be 
committed  to  Concord,  although 
prior  to  1956  they  could  be  com- 
mitted and  held  there  for  one  year. 
(See  "The  Alcoholic") 

2.  The  Definite  Sentence.  A  per- 
son convicted  of  larceny  of  prop- 
erty exceeding  $100  in  value,  or  of 
any  other  felony,  may  be  given  a 
definite  sentence  of  more  than  five 
years  by  the  Superior  Court.  A 
sentence  of  "five  years  and  a  day" 
for  example,  which  is  fairly  com- 
mon, takes  it  out  of  the  indefinite 
category,  making  it  a  definite  sen- 
tence with  no  expressed  minimum. 
Likewise,  a  judge  may  (but  rarely 
does)  sentence  a  person  to  Concord 
for  six  years  or  seven  years  or  any- 
other  definite  term  over  five  years; 
provided  of  course,  he  does  not  ex- 
ceed the  statutory  limitation  for 
the  crime  for  which  the  person  has 
been  convicted.  Men  serving  these 
definite  sentences  may  also  be  re- 
leased by  the  Board  at  any  time, 
but  under  its  rules,  it  is  the  Board's 
practice  not  to  consider  such  men 
eligible  for  parole  until  they  have 
served  12  months,  although,  if  his 
sentence  is  not  more  than  "5  years 
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and  a  day"  a  man  may  be  seen  by 
the  Board  at  the  end  of  6  months 
if  he  had  had  no  prior  convictions. 
They  too,  of  course,  can  be  held  for 
the  full  term,  less  certain  deduc- 
tions for  good  conduct. 

Sentences  to  the  M.C.I., 
Framingham 

Although  Framingham  serves  as 
the  institution  for  the  confinement 
of  females  who  commit  felonies, 
women  punishable  by  imprison- 
ment in  jails  and  houses  of  correc- 
tion for  misdemeanors  may  also  be 
confined  there.34 

In  sentencing  a  woman  to  Fra- 
mingham, a  judge  may  impose  a 
sentence  for  a  definite  term  of  more 
than  5  years  (as  in  the  case  of  sen- 
tences of  males  to  Concord).  He 
may,  of  course,  sentence  a  woman 
to  Framingham  for  life.  If  the 
sentence  does  not  specifically  pro- 
vide for  more  than  a  5-year  term 
(as  is  usually  the  case)  it  is  an  "in- 
definite sentence."  There  are  two- 
year  limits  to  sentences  for  misde- 
meanors, larceny  of  property  not 
exceeding  SI 00  in  value,  adultery, 
and  lewd  and  lascivious  cohabita- 
tion, and  a  six-months  limit  for 
drunkenness.35 

Women  are  paroled  from  the  in- 
stitution by  the  Parole  Board  in 
accordance  with  rules  of  the  Board 
in  the  same  manner  as  men  are 
paroled  from  Concord. 

Relatively  Few  Go  to  Prison 

It  should  be  pointed  out  that  a 
very  small  percentage  of  those  who 
appear  before  the  criminal  courts 
are  actually  committed  to  an  in- 
stitution. If  they  were,  we  would 
have  far  too  few  accommodations. 
In  many  cases  the  offender  is  found 
not  guilty,  or  the  charge  is  dis- 
missed, or  for  some  reason  no  pros- 
ecution is  undertaken.  In  others, 
the  case  is  placed  on  file,  or  the 


convicted  offender  is  fined,  or 
placed  on  probation  or  he  is  actu- 
ally sentenced  to  an  institution  and 
then  placed  on  probation  under  a 
suspended  sentence. 

Thus  in  spite  of  the  vast  number 
of  infractions  of  the  law,  few  of- 
fenders are  ordered  into  confine- 
ment. In  the  lower  courts  the  most 
frequent  penalty  is  a  fine.  Of  those 
who  are  committed,  the  greater 
number  are  sent  to  jails  and  houses 
of  correction  rather  than  to  a  state 
correctional  institution. 

"Preventive"  Criminal  Laws 

Although,  as  we  stated  above, 
we  have  no  completely  indeter- 
minate sentences  for  criminal  of- 
fenders, our  "sexually  dangerous 
person"  law  and  our  "defective  de- 
linquent" law  provide  for  confine- 
ment that  is  essentially  indetermi- 
nate. Individuals  committed  un- 
der these  laws,  however,  are  not 
considered  "prisoners"  and  they 
are  not  under  "sentence." 

The  aim  of  the  law  in  respect  to 
these  offenders  is  to  prevent  serious 
harm  to  society  by  confinement  of 
the  potentially  dangerous  offender 
before  he  has  done  serious  harm. 

Now  the  machinery  of  the  law 
usually  goes  into  action  only  after 
a  crime  has  been  committed,  or  at 
least  after  some  overt  act  has  been 
taken  toward  the  consummation  of 
a  crime.  But  when  reports  of  an 
atrocious  sex  crime  appear  in  the 
press,  public  opinion  loudly  calls 
for  a  new  law  to  prevent  crimes  of 
this  sort. 

The  state  will  not  deprive  a  per- 
son of  liberty,  however,  merely  be- 
cause certain  "experts"  believe  that 
at  some  future  time  he  might  be 
dangerous  to  society,  if  at  the  pres- 
ent time  that  person  is  not  insane 
or  feeble-minded  and  has  com- 
mitted no  crime  nor  taken  actual 
steps  to  do  so.36 
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Of  course,  society  would  be  bet- 
ter protected  if  it  could  arrest  and 
confine  today  an  offender  who 
might  inflict  serious  injury  on  so- 
ciety tomorrow.  But  such  a  proce- 
dure would  run  counter  to  the 
spirit  and  traditions  of  our  crim- 
inal law  and  do  violence  to  our 
constitutional  rights. 

1.  G.L.,  c.  279,  s.  5. 

2.  G.L.,c.266,s.25. 

3.  G.L.,c.265,s.  13. 

4.  G.L.,  c.  279,  s.  25. 

5.  G.L.,  c.  265,  s.  2. 

6.  See  comprehensive  report  by  Special 
Commission  for  the  Study  of  the 
Death  Penalty  in  Massachusetts 
(House  Document  2575—1959).  This 
commission,  established  in  1957  and 
continued  in  1958,  recommended  in 
its  majority  report  that  the  penalty 
of  death  be  abolished,  but  its  recom- 
mendation was  not  acceptable  to  the 
General  Court.  See  also  publications 
of  the  American  League  to  Abolish 
Capital  Punishment  (Executive  Di- 
rector: Mrs.  Herbert  B.  Ehrmann,  14 
Pearl  Street,  Brookline  46,  Mass.). 

Six  states  (Alaska,  Hawaii,  Maine, 
Michigan,  Minnesota,  and  Wiscon- 
sin) have  no  death  penalty.  Rhode 
Island  has  a  death  penalty  (by  hang- 
ing) only  for  murder  by  an  inmate 
serving  a  life  sentence.  North  Dakota 
may  take  a  life  only  for  treason  or  for 
murder  committed  by  a  prisoner  serv- 
ing a  life  sentence  for  first  degree 
murder.  All  other  states  and  the 
Federal  government  provide  for  a 
death  penalty  for  any  murder  (al- 
though some  states  will  not  execute  a 
person  under  the  age  of  17  or  18), 
and  in  some  states  for  less  serious 
offenses.  Sixteen  states  provide  for  a 
possible  death  sentence  for  rape;  a 
few  for  armed  robbery  or  burglary  or 
kidnapping  or  assault  by  a  person 
serving  a  life  sentence.  Colorado 
may  execute  a  person  on  the  second 
conviction  of  inducing  a  person  un- 
der the  age  of  26  to  use  a  narcotic 
drug.  The  number  of  executions  an- 
nually taking  place  in  the  United 
States  is  steadily  decreasing.  There 
were,  for  example,  76  executions  in 
the  United  States  (both  State  and 
Federal  jurisdictions)  in  1955,  56  in 
1960,  and  47  in  1962.  At  least  19 
states  considered,  in  1963,  proposals 
to  abolish  capital  punishment.  For 
reports  on  executions  in  the  United 


States,  see  "National  Prison  Statistics: 
Executions,"  an  annual  publication 
of  the  Bureau  of  Prisons,  U.  S.  Dept. 
of  Justice,  Washington,  D.  C.  For  a 
world-wide  review  of  capital  punish- 
ment see  "Capital  Punishment,"  pub- 
lished by  the  Dept.  of  Economic  and 
Social  Affairs,  United  Nations,  New 
York,  N.  Y.,  1962  ($.50). 

7.  "An  Analysis  of  Convictions  of  Mur- 
der in  the  First  Degree  in  Massachu- 
setts from  January  1,  1900  to  Decem- 
ber 31,  1962,"  by  William  F.  Bugden, 
Supervisor  of  Research.  A  publica- 
tion of  the  Massachusetts  Department 
of  Correction. 

8.  "A  Psycho-Social  Study  of  160  Male 
Inmates  Serving  a  Life  Sentence  for 
Murder  in  Institutions  of  the  Massa- 
chusetts Department  of  Correction, 
January  1,  1959,"  by  William  F.  Bug- 
den, Supervisor  of  Research,  and 
Leonard  Serkess,  formerly  with  the 
Departments  of  Mental  Health  and 
Correction.  A  publication  of  the  De- 
partment of  Correction. 

9.  G.L.,  c.  279,  s.  24. 

10.  G.L.,  c.  265,  s.  17. 

11.  G.L.,c.265,s.22A,s.24B. 

12.  G.L.,  c.  266,  s.  14,  s.  15. 

13.  G.L.,  c.  94,  s.  198A,  s.  202,  s.  212,  s. 
212A,  s.  217— s.  217D. 

14.  G.L.,  c.  279,  s.  33A;  c.  127,  s.  129B. 

15.  G.L.,c.279,s.26. 

16.  G.L.,c.  127.S.38A. 

17.  G.L.,c.  127,s.38B. 

18.  G.L.,  c.  127,s.38C. 

19.  G.L.,c.279,s.27,s.28. 

20.  See  "What's  New  in  Sentencing,"  Al- 
bert Morris,  editor,  Correctional  Re- 
search Bull.  No.  7,  (1957),  United 
Prison  Association  of  Mass. 

21.  An  exception  to  the  statement  that  a 
prisoner  cannot  be  held  beyond  the 
expiration  of  his  sentence  is  to  be 
found  in  a  statute  written  for  his  own 
protection.  If,  at  the  expiration  of 
his  sentence,  a  prisoner  is  in  such 
condition  from  bodily  infirmity  or  dis- 
ease that  his  discharge  from  the  in- 
stitution might  be  considered  inex- 
pedient he  can  be  detained  for  a  short 
time.  If  the  Commissioner  believes 
that  this  temporary  care  may  require 
a  period  of  more  than  sixty  days  he 
must  make  arrangements  for  the  trans- 
fer of  the  prisoner  to  an  outside  hos- 
pital. G.L.,  c.  127,  s.  151. 

22.  Proposals  for  making  sentences  more 
indeterminate  in  order  to  give  more 
latitude  in  the  use  of  discretion  by 
parolling  authorities,  have  been  placed 
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before  the  legislature  from  time  to 
time  in  recent  years.  In  1959,  the  leg- 
islature referred  this  subject  for  study 
to  the  Judicial  Council  of  Massachu- 
setts. (See  its  adverse  report  on  pages 
10-14  in  its  35th  Report,  Public  Docu- 
ment 144,  for  1959.)  In  an  earlier  re- 
port the  Judicial  Council  said  it  was 
not  yet  persuaded  that  the  time  has 
come  for  any  further  curb  on  judicial 
determination  of  criminal  sentences" 
(22nd  Report,  for  1946).  Chapter  18 
of  the  Resolves  of  1960  again  referred 
the  indeterminate  sentence  question 
to  the  Judicial  Council.  See  its  37th 
Rep.  (for  1961)  pp.  23-30.  See  also 
the  "Model  Sentencing  Act"  published 
by  the  Nat'l.  Council  on  Crime  and 
Delinquency,  44  E.  23rd  St.,  New 
York  10,  N.  Y.  ($1.00)  and  a  discussion 
of  the  Act  in  the  October,  1963,  issue 
of  Crime  and  Delinquency,  published 
by  the  Council. 

23.  See  "Legal  Rights  of  Probationers, 
Prisoners  and  Parolees"  in  the  Man- 
ual of  Correctional  Standards,  pub- 
lished in  1959  by  the  American  Cor- 
rectional Association,  135  E.  15th  St., 
N.  Y.  3,  N.  Y. 

24.  G.L.,c.54,s.  86. 

25.  G.L.,c.208,s.2. 

26.  G.L.(c.279,s.30. 


27.  Siegel  et  al.  v.  Ragen  et  al.,  180  F. 
2nd,  785  (1950). 

28.  Hatfield  et  al.  v.  Bailleaux  et  al.,  290 
F.  2nd,  632  (1961). 

29.  C.  486,  Acts  of  1963;  G.L.,  c.  277,  s. 
72A. 

30.  G.L.,  c.  278,  s.  28A,  28B. 

31.  G.L.,c.  279,  s.  31-33. 

32.  G.L.,c.279,s.31. 

33.  G.L.,c.279,s.33. 

34.  G.L.,  c.  279,  s.  16-20. 

35.  G.L.,  c.  279,  s.  18. 

36.  A  possible  exception  to  this  tradition 
might  be  the  procedure  (used  infre- 
quently) for  bringing  a  child  between 
the  ages  of  7  and  17  into  a  District 
Court  or  the  Boston  Juvenile  Court 
on  a  charge  of  being  a  "wayward 
child"  which  is  essentially  a  way  of 
life,  not  a  criminal  act.  (For  defini- 
tion of  "wayward  child"  see  footnote 
No.  46  under  "The  Courts.")  Although 
this  procedure  would  be  non-criminal 
and  similar  to  proceedings  in  neglect 
cases,  the  child  could  be  deprived  of 
his  liberty  nevertheless  without  a  find- 
ing of  neglect,  mental  deficiency  or 
mental  illness  or  without  being 
charged  with  the  commission  of  a 
crime.  G.L.,  c.  119,  s.  52,  s.  58. 
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The  "Psychopathic  Personality" 
Law  of  1947 

The  "psychopathic  personality" 
law  enacted  in  1947,1  and  the  pio- 
neer "defective  delinquent"  law 
passed  in  191 12  (but  not  imple- 
mented until  1921)  were  essentially 
preventive  in  character,  but  con- 
flicts between  enforcement  and 
the  preservation  of  constitutional 
rights,  led  to  legal  tangles  resulting 
in  the  repeal  of  the  former  in  1954, 
and  in  marked  alteration  of  proce- 
dure of  the  latter  in  1952  and  1954. 

The  "psychopathic  personality" 
law  was  on  the  statute  books  for 
seven  years  but  resorted  to  in  only 
one  or  two  cases.  It  was  said  that 
district  attorneys  feared  the  vague- 
ness of  a  law  that  made  it  possible 
for  courts  to  deprive  persons  of 
their  liberty  for  life  merely  on  the 
probability  that  they  were  "likely 
to  attack  or  otherwise  inflict  injury 
.  .  .  on  the  objects  of  their  uncon- 
trolled and  uncontrollable  de- 
sires." In  recent  years,  more  than 
twenty  states  have  enacted  "sex 
psychopath"  or  "sex  offender"  laws 
most  of  which  provide  for  a  civil 
rather  than  a  criminal  commit- 
ment, for  a  truly  indeterminate  pe- 
riod.3 Due  not  only  to  possible 
civil  liberty  infringements  but  to 
the  reluctance  of  the  public  to  ac- 
cord the  sex  offender  a  non-puni- 
tive procedure,  plus  the  lack  of  a 
specific  "cure"  for  sex  psychopathy 
(and  in  some  cases  the  absence  of 
any  treatment  facilities  whatso- 
ever), these  laws  have  not  been  as 
successful  as  their  proponents  had 
hoped. 

The  "Sex  Offender" 
Law  of  1954 

In  1954  Massachusetts  enacted  a 
"sex  offender"  law,  similar  in  gen- 
eral features  to  the  new  trends  in 


sex  crime  legislation,  to  replace  the 
1947  law,  dropping  the  term  "psy- 
chopathic" altogether.4  But  two 
features  of  this  new  law  proved  un- 
satisfactory in  practical  operation. 
1)  A  sex  offender  had  to  be  re- 
turned to  the  community  at  the 
expiration  of  his  sentence,  whether 
or  not  he  had  improved  in  his  con- 
trol of  his  sexual  impulses  and  de- 
sires; and  2)  the  law  could  not  be- 
come operative  at  all  until  the 
Commissioner  of  Mental  Health 
had  an  adequately  staffed  treatment 
Center  in  operation  in  his  own  De- 
partment, but  sufficient  funds  had 
not  been  appropriated  for  its  es- 
tablishment. 

The  "Sex  Offender" 
Law  of  1957 

The  inadequacy  of  the  1954  law 
in  protecting  the  public  from 
known  sex  offenders  was  high- 
lighted by  a  vicious  double  murder 
committed  in  June,  1957,  by  a  per- 
son whose  release  from  Concord 
at  the  expiration  of  his  sentence 
could  not  have  been  prevented  by 
its  provisions,  although  he  had 
been  labelled  "dangerous"  by  psy- 
chiatrists. 

The  1957  legislature  promptly  re- 
wrote the  law,  authorizing  "Treat- 
ment Centers"  in  correctional  in- 
stitutions to  which  persons  who 
showed  a  pattern  of  repetitive  com- 
pulsive or  violent  behavior  in  sex- 
ual matters  could  be  committed  for 
an  indefinite  period,  and  if  neces- 
sary for  public  protection,  held  for 
life.5 

The  "Sexually  Dangerous 
Person"  Law  of  1958 

The  1957  law  also  proved  un- 
satisfactory in  operation.  The  leg- 
islature replaced  it  by  a  new  chap- 
ter the  following  year  (effective 
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October  15,  1958)  which  avoided 
the  technical  and  ambiguous  term 
"  sex  psychopath"  of  the  1947  law 
and  also  abandoned  the  very  gen- 
eral term  "sex  offender"  of  the 
1954  law.6  It  created  a  new  term 
— "sexually  dangerous  person" — 
^hereinafter  referred  to  as  an  SDP) 
whom  it  defined  as  follows: 

"Any  person  whose  misconduct 
in  sexual  matters  indicates  a  gen- 
eral lack  of  power  to  control  his 
sexual  impulses,  as  evidenced  by 
repetitive  or  compulsive  behavior 
and  either  violence,  or  aggression 
by  an  adult  against  a  victim  under 
the  age  of  16  years,  and  who  as  a 
result  is  likely  to  attack  or  other- 
wise inflict  injury  on  the  objects 
of  his  uncontrolled  or  uncontrol- 
lable desires." 

Legal  Determination  of 
an  SDP 

How  do  the  courts  determine 
who  is  and  who  is  not  an  SDP,  a 
crucial  decision  that  might  make 
the  difference  for  an  individual  be- 
tween a  life  of  freedom  and  a  life 
of  close  confinement? 

Onlv  the  Superior  Court  can 
make  this  decision.  If  an  offender 
Standi  before  a  District  Court 
charged  with  the  commission  of  (or 
attempt  to  commit)  one  or  more 
M  \  crimes  specifically  named  in 
the  statute  and  it  appears  to  the 
Court  that  he  is  guilty  (although 
he  has  not  yet  been  found  guilty 
b)  .my  Court)  and  it  also  appears 
that  he  meets  the  terms  of  the  defi- 
nition of  an  SDP,  the  Court  must 
"bind  him  over"  for  trial  in  the 
Superior  Court. 

Before  the  SDP  law  can  be  put 
into  operation  so  as  to  deprive  the 
person  of  his  freedom,  the  Superior 
Court  must  first  find  this  offender 
guilty  of  one  or  more  of  the  thir- 
teen listed  sex  crimes.7  (Such  of- 
fenders may  be  brought  into  the 
Superior  Court  in  the  first  instance, 


or  by  way  of  appeal,  as  well  as  by 
a  "binding  over"  by  the  District 
Court.)  The  Court  may  then  pro- 
ceed to  deal  with  the  guilty  of- 
fender as  it  deals  with  any  other 
offender  according  to  law.  If,  how- 
ever, the  Court  sees  fit  to  invoke 
the  SDP  law  (for  it  is  permitted 
this  discretion),  it  may,  prior  to  im- 
posing a  sentence  for  the  crime, 
commit  the  offender  to  a  Treat- 
ment Center  (hereinafter  referred 
to  as  a  TC)8  for  examination  and 
diagnosis  for  a  period  of  not  more 
than  sixty  days. 

Treatment  Centers 

A  TC  must  be  located  within  an 
institution  of  the  Department  of 
Correction  but  it  must  be  estab- 
lished and  maintained  by  the  De- 
partment of  Mental  Health,  for  the 
dual  purpose  of  custody  and  treat- 
ment. The  operation  of  the  TC 
exemplifies  an  unusually  close 
working  relationship  between  these 
two  departments.  Its  custodial  per- 
sonnel are  appointed  by  the  De- 
partment of  Correction  and  at  all 
times  are  under  the  administrative, 
operational  and  disciplinary  con- 
trol of  the  Commissioner  of  that 
Department  but  subject  to  the  con- 
trol of  the  Commissioner  of  Men- 
tal Health  as  to  the  care,  treat- 
ment, and  rehabilitation  of  its  in- 
mates. The  latter  Commissioner 
also  supplies  the  TC  with  an  ade- 
quate staff  from  his  own  Depart- 
ment. 

A  TC  is  now  in  operation  at  the 
Massachusetts  Correctional  Insti- 
tution, Bridgewater.  Its  average 
daily  population  in  1963  was  ap- 
proximately 83  men  on  permanent 
commitments  and  11  men  com- 
mitted for  a  60-day  period  for  ex- 
amination and  diagnosis.  The  an- 
nual commitments  to  the  TC  have 
been  increasing  each  year  since  its 
inception.  There,  "each  newly- 
committed  patient  is  enrolled  im- 
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mediately  in  a  group  led  by  a  staff 
member  for  the  purposes  of  evalu- 
ation and  orientation.  The  patient 
remains  in  this  group  only  until  a 
formal  treatment  program  of  either 
individual  psychotherapy,  group 
psychotherapy,  or  both,  has  been 
formulated  for  him  by  the  staff."9 

The  Alleged  SDP  Has 
His  Day  in  Court 

At  the  TC  two  or  more  staff 
psychiatrists  examine  the  offender 
and  file  their  report  and  recom- 
mendations with  the  Court.  The 
report  may  state,  of  course,  that 
they  do  not  find  him  to  be  an  SDP, 
in  which  case  he  is  returned  to  the 
Court  where  the  judge  may  sen- 
tence him  to  an  institution  or  make 
any  other  disposition  of  the  case 
according  to  law. 

But  if  the  psychiatrists'  report 
"clearly  indicates"  that  in  their 
opinion  the  examinee  is  an  SDP, 
the  Court  must  afford  him  a  hear- 
ing to  make  a  final  determination 
as  to  whether  he  is  or  is  not.  At 
this  hearing,  his  constitutional 
rights  must,  of  course,  be  protected. 
He  may  summon  witnesses  on  his 
own  behalf,  and,  if  it  is  necessary 
to  protect  his  rights,  the  Court 
must  appoint  counsel  for  him.  (He 
is  not  entitled  to  a  jury  trial,  for 
this  is  not  a  criminal  proceeding, 
his  guilt  on  the  sex  charge  having 
already  been  established.) 

The  Court  may  make  a  finding 
contrary  to  the  psychiatrists'  rec- 
ommendation. If  it  finds  as  a  re- 
sult of  this  hearing  that  the  of- 
fender, though  guilty  of  a  sex 
crime,  is  not  an  SDP  it  may  pro- 
ceed to  sentence  him  or  otherwise 
dispose  of  the  case. 

If  the  Court  makes  an  SDP  find- 
ing, it  is  faced  with  these  alterna- 
tives: (1)  It  may  in  lieu  of  the  sen- 
tence the  law  prescribes  for  the 
crime  in  question,  commit  him  to 


a  TC  for  an  indeterminate  period 
of  one  day  to  life — a  remedial 
rather  than  a  punitive  procedure. 
(2)  It  may  place  him  on  probation 
or  suspend  the  commitment  to  the 
TC  on  any  conditions  it  sees  fit,  or 
specifically  on  condition  that  he 
seek  out-patient  treatment,  if  the 
Department  of  Mental  Health  so 
recommends. 

We  thus  see  how  the  Superior 
Court,  exercising  its  discretion  and 
guided,  but  not  bound,  by  profes- 
sional advice,  may,  after  a  formal 
hearing  in  which  the  rights  of  the 
accused  are  not  overlooked,  order 
him  confined  for  a  truly  indeter- 
minate period  of  time.  The  law 
here  serves  the  dual  purpose  of 
confinement  of  dangerous  or  po- 
tentially dangerous  sex  offenders 
for  the  community's  protection 
and  of  the  rehabilitation  of  the 
offender  himself.  Such  persons,  it 
should  be  emphasized,  must  have 
been  found  guilty  of  the  commis- 
sion of  (or  attempt  to  commit)  a 
certain  kind  of  sex  crime  and  not 
merely  thought  "likely"  to  commit 
such  a  crime.  Hence  this  law  is 
not  entirely  preventive  in  nature, 
but,  as  we  have  seen,  unless  a  per- 
son is  mentally  ill  or  mentally  de- 
fective, we  cannot  deprive  him  of 
his  constitutional  right  to  freedom 
merely  on  someone's  prediction  un- 
supported by  overt  acts. 

Commitment  of  Those  Already 
in  Confinement 

The  law  goes  one  step  further. 
The  Court's  authority  to  commit  a 
person  to  a  TC  is  not  confined  to 
those  it  finds  guilty  of  a  particular 
sex  crime.  If  a  person  has  already 
been  sentenced  for  any  crime 
(which  may  or  may  not  be  a  sex 
crime)  and  is  confined  in  a  penal 
or  correctional  institution  (or  in 
the  custody  of  the  Youth  Service 
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Board),  he  too  may  be  subject  to 
the  provisions  of  this  law. 

11  it  appears  to  the  District  At- 
torney, or  to  a  superintendent  of 
any  penal  or  correctional  institu- 
tion, or  others  having  supervision 
over  him,  that  such  a  person  is  an 
SDP  and  in  need  of  such  treatment 
as  the  TC  can  supply,  they  may  ask 
the  Department  of  Mental  Health 
for  a  psychiatric  examination  of 
the  person  at  the  place  of  confine- 
ment. If  the  psychiatrists'  report 
indicates  that  the  individual  may 
be  an  SDP  the  Superior  Court 
where  this  report  is  filed  may  in- 
stigate the  SDP  procedure — a  com- 
mitment to  the  TC  for  a  period  of 
observation  followed  by  a  hearing 
in  accordance  with  the  steps  out- 
lined above.  (If  the  psychiatrists' 
report  indicates  the  person  is  not 
an  SDP  the  court  must  order  the 
prisoner's  return  to  the  institu- 
tion.) At  this  hearing,  the  inmate 
or  his  parents,  spouse,  issue,  next 
of  kin.  guardian  or  next  friend,  if 
he  is  unable  to  contest  the  report 
himself,  must  be  notified.  A  posi- 
tive finding  by  the  Court  then  may 
result  in  a  commitment  for  an  in- 
definite period  to  the  TC.  But  the 
Court  is  not  required  to  make  such 
a  commitment.  Instead,  it  may 
commit  the  offender  to  a  mental 
institution  in  the  Department  of 
Mental  Health  or  it  may  place  him 
on  out-patient  treatment,  or  make 
any  other  disposition  recommended 
by  that  Department  consistent  with 
the  purpose  of  treatment  and  re- 
habilitation. 

Although  an  SDP  may  be  held 
for  life,  he  might  be  earlier  re- 
leased. What  then  would  happen 
to  a  criminal  sentence  that  had  not 
vet  expired?  The  statute  is  silent 
on  this  point,  yet  it  has  been  held 
that  the  commitment  itself  does 
not  vacate  any  unexpired  crim- 
inal sentence.10 


Discharge  from  a  TC 

After  a  commitment  to  a  TC, 
who  makes  the  vital  decision  con- 
cerning the  SDP's  release?  The  law 
places  this  responsibility  largely  on 
the  Parole  Board  which  must  con- 
sider each  case  at  least  once  during 
the  first  twelve  months  of  his  stay 
at  the  TC  (provided  such  person 
is  otherwise  eligible  for  parole  on 
any  sentence  he  is  then  serving) 
and  at  least  once  in  every  three- 
year  period  thereafter.  Further- 
more, the  Board  must  hear  his  case 
at  any  time  on  the  recommenda- 
tion of  two  psychiatrists  (from  the 
Department  of  Mental  Health) 
stating  that  he  is  a  fit  person  for 
parole.  The  Board  has  the  power 
to  release  him  on  parole  at  once  or 
to  deny  indefinitely  his  release. 

The  SDP's  rights  are  further  pro- 
tected by  a  provision  that  he  may 
petition  the  Superior  Court  once 
a  year  on  the  question  of  discharge 
from  the  TC  and  may  request  a 
speedy  hearing.  Such  a  petition 
may  also  be  filed  on  his  behalf  by 
family  or  friends. 

Each  year  the  Department  of 
Mental  Health  must  examine  each 
SDP  at  the  TC  and  file  a  report  on 
"the  progress  of  cure"  with  the  Dis- 
trict Attorney,  the  Court,  and  the 
Parole  Board. 

An  SDP's  lawyer  may  visit  him 
at  the  TC  "at  reasonable  times" — 
unless  the  Department  of  Mental 
Health  believes  it  might  be  injuri- 
ous to  the  SDP — or  whenever  the 
Superior  Court  orders  the  TC  to 
permit  such  a  visit. 

Voluntary  Admissions 

The  law  permits  (a)  voluntary 
admissions  to  the  TC  for  therapy 
of  persons  who  believe  they  are 
suffering  from  a  condition  that  may 
result  in  "dangerous  sexual  trends," 
and  (b)  voluntary  admissions  on  a 
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confidential  basis  of  those  who 
claim  to  be  victims  of  sexual  at- 
tack. 

Constitutionality 

The  Supreme  Judicial  Court  has 
not  yet  rendered  a  decision  as  to 
the  constitutionality  of  the  SDP 
law  itself  but  it  has  held  that  a  TC 
must  fulfill  its  remedial  purposes 
and  must  not  be  penal  in  nature.11 

Because  the  operation  of  this 
law  has  not  been  entirely  satisfac- 
tory, the  General  Court  in  recent 
years  has  authorized  the  appoint- 
ment of  special  study  commis- 
sions.12 


1.  C.  683,  Acts  of  1947;  G.L.,  c.  123A. 

2.  C.  595,  Acts  of  1911;  G.L.,  c.  123,  s. 
113. 

3.  For  the  operation  of  the  New  Jersey 
sex  offender  law  and  recent  research 
findings  thereon,  see  Dr.  Albert  Ellis 
and  Dr.  Ralph  Brancale,  "Psychology 
of  Sex  Offenders,"  Charles  C.  Thomas, 
Springfield,  Illinois,  1956.  For  a  re- 
port of  the  operation  of  a  "sexual 
psychopath"  law  in  Indiana,  see 
Cohen,  E.  S.,  "Administration  of  the 
Criminal  Sexual  Psychopath  Statute 
in  Indiana"  (and  other  states)  in  32 
Ind.  Law  J.  450  (1957);  for  a  critical 
report  from  California  see  Hacker, 
F.  J.  and  Frym,  M.  in  "The  Sexual 
Psychopath  Act  in  Practice;  A  Criti- 
cal Discussion"  in  43  Cal.  Law  Rev. 
766  (1955).  See  also  "Sex  Offenses: 
A  Sociological  Critique,"  by  Stanton 
Wheeler,  in  Law  and  Contemporary 
Problems,  Duke  University,  School  of 
Law,  Durham,  N.  C,  Spring,  1960. 
For  a  critical  appraisal  of  the  Mass. 
SDP  law  see  "Sex,  Sanity  and  Stupid- 
ity in  Massachusetts"  by  Charles  W. 
Tenney,  Jr.,  Ass't.  Prof,  of  Law,  B.  U. 
School  of  Law,  in  B.  U.  Law  Rev., 
v.  42  (1962),  pp.  1-31. 

4.  C.  686,  Acts  of  1954;  G.L.,  c.  123A. 

5.  C.  772,  Acts  of  1957;  G.L.,  c.  123A. 

6.  C.  646,  Acts  of  1958,  enacting  a  new 
c.  123A.  C.  615  Acts  of  1959,  amended 
s.  2  of  said  c.  123A  and  c.  347,  Acts 
of  1960,  amended  s.  9. 

7.  These  13  crimes  are:  indecent  assault 
or  indecent  assault  and  battery;  in- 


decent assault  and  battery  on  child 
under  14;  rape;  rape  of  child  under 
16;  carnal  knowledge  and  abuse  of 
female  child  under  16;  assault  with 
intent  to  rape;  open  and  gross  lewd- 
ness and  lascivious  behavior;  incest; 
sodomy;  buggery;  unnatural  and  las- 
civious acts  with  another;  lewd,  wan- 
ton and  lascivious  acts  with  another; 
indecent  exposure,  or  attempts  to  com- 
mit any  of  the  above. 

8.  The  1958  law  provided  for  a  Treat- 
ment Center  and  authorized  the  Com- 
missioner of  Mental  Health  to  estab- 
lish branches  at  suitable  correctional 
institutions.  A  1959  amendment  (c. 
615,  Acts  of  1959,  effective  December 
16,  1959)  authorized  a  TC  but  did 
not  authorize  branches. 

9.  Quotation  from  "Treatment  of  the 
Criminally  Dangerous  Sex  Offender," 
by  Robert  A.  Sarafian,  in  Federal 
Probation,  March,  1963,  describing 
the  procedure  and  treatment  in  Mas- 
sachusetts. 

10.  Comm.  v.  Ackers,  343  Mass.  63  (1961). 

11.  The  first  TC  was  established  at  Con- 
cord in  1958.  After  a  Supreme  Judi- 
cial Court  decision  in  1959  in  Com- 
monwealth v.  Page  (339  Mass.  313) 
this  Center  was  abolished  and  a  new 
TC  was  established  in  the  State  Hos- 
pital in  the  correctional  institution  at 
Bridgewater.  The  court  held  in  that 
case  that  "confinement  in  a  prison 
which  is  undifferentiated  from  the  in- 
carceration of  convicted  criminals  is 
not  remedial  so  as  to  escape  con- 
stitutional requirements  of  due  proc- 
ess." In  a  later  decision  (Comm.  v. 
Hogan,  341  Mass.  372  (I960))  the 
court  held  that  in  its  first  year  of  op- 
eration the  TC  at  Bridgewater  left 
much  to  be  desired  but  satisfied  the 
requirements  of  the  statute.  For  com- 
ments on  this  decision  and  that  given 
in  the  Ackers  case  (footnote  10  above), 
see  Sanford  J.  Fox  in  "Criminal  Law, 
Procedure  and  Administration"  in  the 
1961  Annual  Survey  of  Mass.  Law, 
compiled  and  edited  by  the  Boston 
College  Law  School,  Little,  Brown  & 
Co.,  Boston,  1962,  at  pp.  113-116.  The 
1959  Legislature  appropriated  funds 
for  building  renovations  at  Bridge- 
water  to  provide  for  an  adequate  TC 
in  the  State  Hospital  of  that  institu- 
tion (c.  604,  item  8260-51,  Acts  of 
1959)  and  for  additional  custodial 
personnel. 

12.  See  c.  106  of  the  Resolves  of  1961; 
c.  114  of  the  Resolves  of  1962,  and  c. 
117  of  the  Resolves  of  1963. 
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^  ho  Is  a  Defective 
Delinquent? 

A  defective  delinquent  is  a  per- 
son over  the  age  of  15  years  ad- 
judged as  such  by  a  court,  and 
committed  to  one  of  the  defective 
delinquent  departments  under  the 
control  of  the  Department  of  Cor- 
rection.1 The  male  defective  delin- 
quents are  in  Bridgewater;  while 
a  few  female  defective  delinquents 
are  in  Framingham.2 

A  court  may  commit  a  person  to 
a  defective  delinquent  department, 
provided  he  has  first  been  placed 
under  a  35-day  period  of  observa- 
tion in  such  a  department,  and  an 
application  has  been  made  for  his 
commitment  by  a  district  attorney 
at  any  time  prior  to  the  final  dis- 
position of  his  case  when  he  is 
brought  into  court  on  a  criminal 
charge.  This  charge  must  relate 
to  one  of  a  large  number  of  speci- 
fied crimes  (other  than  murder) 
'Which  create  a  danger  to  life  or 
limb."  Before  a  commitment  can 
be  made,  two  Department  of  Men- 
tal Health  doctors  must  find  that 
he  is  "mentally  defective"  and  a 
hearing  must  be  held  to  protect 
his  constitutional  rights.  Just  what 
is  meant  by  the  term  "mentally  de- 
fective" is  not  entirely  clear.3 

If  the  person  is  under  17  the  au- 
thorities must  notify  his  parents 
before  the  hearing  can  be  held.  Be- 
fore making  a  finding  that  he  is  a 
"defective  delinquent"  the  court 
must  be  satisfied  that  the  person 
has  shown  that  he  is  dangerous  or 
has  dangerous  tendencies  that 
might  make  him  a  menace  to 
others.  The  court  must  also  find 
that  he  is  not  a  proper  subject  for 
a  school  for  feeble-minded  or  for 
an  institution  for  the  insane. 

The  accused  may  appeal  the  or- 


der of  commitment  and  demand  a 
jury  trial,  although  the  proceed- 
ings are  not  criminal  proceedings. 

If  a  person  is  committed  as  a 
"defective  delinquent"  he  may  be 
held  for  an  indefinite  period,  even 
for  life.  However,  he  is  entitled  to 
another  examination  at  the  end 
of  the  first  year  of  confinement  and 
at  three-year  intervals  thereafter, 
and  if  then  found  not  to  be  men- 
tally defective  he  may  be  released 
through  a  Probate  Court  proce- 
dure. He  is  also  subject  to  con- 
sideration for  release  at  any  time 
by  the  Parole  Board  if  two  psy- 
chiatrists appointed  by  the  Depart- 
ment of  Mental  Health  recom- 
mend him  as  a  fit  person  for  parole. 

The  Law  Modified 
Its  Procedure 

For  many  years  the  law  per- 
mitted commitments  of  defective 
delinquents  who  had  not  been  con- 
victed of — and  in  some  cases  not 
even  charged  with — any  crime  at 
all.  It  also  permitted  the  transfer 
of  inmates  from  schools  for  the 
feeble-minded  to  a  defective  delin- 
quent colony,  merely  by  showing 
that  such  inmates  were  persistent 
violators  of  school  rules.  In  many 
of  these  transfer  cases,  it  was  later 
determined,  the  full  rights  accorded 
a  citizen  in  a  criminal  court  were 
not  available  to  the  individual  who 
found  himself  spending  an  indefi- 
nite time,  possibly  a  life-time,  in 
a  maximum  security  institution. 
However,  because  of  the  ques- 
tioned constitutionality  of  the  pro- 
cedure, this  power  was  taken  from 
the  courts  by  a  1954  amendment, 
following  the  release  by  the  Supe- 
rior Court  of  many  defective  delin- 
quents who  had  spent  long  years  in 
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close  confinement  but  whose  orig- 
inal commitment  was  held  to  have 
been  procedurally  illegal.4 

Police  and  district  attorneys  must 
be  notified  of  the  pending  release 
of  defective  delinquents  under  this 
law  (which  applies  also  to  the 
pending  release  of  sex  offenders).5 

''Limited  Responsibility" 
for  Crime 

These  two  classes  of  offenders — 
the  compulsive  or  violent  sex  of- 
fender and  the  defective  delin- 
quent have  proved  to  be  enigmas 
in  the  administration  of  criminal 
law.  They  obviously  threaten  the 
safety  of  the  public  and  yet  the 
law  is  reluctant  to  treat  them  as 
ordinary  criminals  in  full  posses- 
sion of  a  free  will.  Nor  can  they 
be  treated  as  "insane"  criminals, 
as  though  they  did  not  know  the 
nature  and  quality  of  their  acts  or 
that  such  acts  were  wrong. 

They  represent  a  mid-position — 
not  wholly  responsible,  not  wholly 
irresponsible.  The  law's  special 
handling  of  these  difficult  cases 


may  represent  a  trend  toward  an 
official  recognition  of  the  concept 
of  "limited  responsibility."0 

1.  G.L.,c.  123,s.  113— s.  124. 

2.  At  the  end  of  the  year  1963  there 
wore  157  Defective  Delinquents  at  the 
Mass.  Corr.  Inst.,  Bridgewater;  4  at 
the  Mass.  Corr.  Inst.,  Framingham. 

3.  The  law  has  defined  a  "mentally  de- 
ficient" person  as  "a  person  whose 
intellectual  functioning  has  been  ab- 
normally retarded,  or  has  demon- 
strably failed,  the  deficiency  being 
manifested  by  psychological  signs." 
This  term,  the  law  says,  has  "the 
same  meaning  as  the  term  'feeble- 
minded' as  now  or  formerly  used  in 
this  chapter."  G.L.,  c.  123,  s.  1. 

4.  See  John  O'Leary,  pet.  for  writ  of 
habeas  corpus,  325  Mass.  179  (1950); 
and  Ex  Parte  Robert  P.  Tardiff,  328 
Mass.  265  (1952);  see  also  Report  of 
the  Special  Cotntnission  on  the  Com- 
mitment, Care  and  Treatment  of 
Criminally  Insane  and  Defective  De- 
linquents, House  Doc.  No.  2780-1954. 
See  also,  for  a  recent  critical  review 
of  the  problem  of  the  Defective  De- 
linquent: "Sex,  Sanity  and  Stupidity 
in  Massachusetts,"  by  Charles  W. 
Tenney,  Jr.,  Ass't.  Prof,  of  Law,  B.  U. 
School  of  Law,  in  B.  U.  Law  Rev.,  v. 
42  (1962),  pp.  1-31. 

5.  G.L.,c.  147,s.4B. 

6.  A.  Warren  Stearns  in  Concepts  of 
Limited  Responsibility,  in  Federal 
Probation,  December,  1954. 
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The  Legislature  Reconsidered 
the  Problem  of  the  Alcoholic 

The  1956  Legislature1  launched 
a  new  attack  on  the  problem  of 
alcoholism — a  problem  that  has 
plagued  Massachusetts  since  its 
founding.2  Its  new  law  placed 
greater  emphasis  on  the  need  for 
treatment  of  the  alcoholic,  less  on 
punishment  of  the  drunkard.  It 
stressed  the  wisdom  of  educating 
\outh  on  facts  relating  to  alcoholic 
beverages. 

It  established  for  the  first  time 
in  this,  or  any  state,  the  position  of 
Commissioner  on  Alcoholism.  Ap- 
pointed by  the  Governor,  with  con- 
sent of  the  Council,  for  a  4-year 
term  at  a  salary  of  S8,500,  the  Com- 
missioner had  responsibility  for  co- 
ordinating the  work  of  all  state 
agencies  dealing  with  this  problem 
and  of  making  a  continuous  study 
of  methods  of  treatment.  It  di- 
rected him  also  to  take  on  many 
other  duties  of  an  educational,  re- 
search, promotional  and  advisory 
nature.3 

Responsibilities  of  the 
Dept.  of  Public  Health 

To  effect  closer  co-ordination  be- 
tween all  who  are  officially  con- 
cerned, and  to  avoid  duplication  of 
effort,  the  1959  Legislature4  abol- 
ished the  position  of  Commissioner 
on  Alcoholism,  transfering  his  pow- 
ers and  duties  to  the  Department 
of  Public  Health  which  had  long 
had  a  direct  interest  in  this  prob- 
lem. 

The  Commissioner  of  Public 
Health  may  appoint,  with  approval 
of  the  Public  Health  Council,  a 
Director  of  the  Alcoholism  Pro- 
gram who  may  work  in  conjunc- 
tion with  any  foundation  or  sci- 


entific organization  in  developing 
information  on  this  subject. 

The  responsibility  of  the  De- 
partment in  this  area  is  substan- 
tially the  same  as  that  of  the  for- 
mer Commissioner  on  Alcoholism. 
It  must  make  a  continuous  study 
of  treatment  methods,  and  estab- 
lish diagnostic,  treatment  and  re- 
habilitative programs.  It  must  de- 
velop and  promote  preventive  and 
educational  programs,  and  must 
seek  to  coordinate  all  state  agen- 
cies working  toward  the  same  ends. 

With  the  aid  of  the  Department 
of  Education,  it  must  prepare  ma- 
terials for  use  in  the  public  schools 
and  teachers'  colleges  on  the  study 
of  alcohol  as  a  beverage;  inspect 
public  facilities  and  serve  as  con- 
sultant to  various  departments 
dealing  with  this  problem. 

Meetings  with  Other 
Departments 

Its  representative  meets  at  least 
10  times  a  year  with  representatives 
from  the  Departments  of  Mental 
Health,  Public  Welfare,  Correc- 
tion and  Rehibilitation  to  review 
their  programs  for  alcoholics. 

Advisory  Council 

To  assist  the  Department,  an 
unpaid  Advisory  Council  on  Alco- 
holism meets  at  least  twice  a  year.5 
Comprising  the  Council  are:  Com- 
missioners of  Education,  Public 
Health,  Public  Welfare,  Mental 
Health,  Public  Safety,  Correction, 
Rehabilitation  and  Probation;  the 
Chairman  of  the  Parole  Board, 
Chairman  of  the  Youth  Service 
Board,  the  Registrar  of  Motor  Ve- 
hicles, and  three  other  members 
experienced  in  dealing  with  this 
problem  who  are  appointed  by  the 
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Governor  for  3-year  terms.  The 
Commissioner  of  Public  Health 
serves  as  chairman. 

Court  Commitments  for 
Drunkenness 

The  Commissioner  of  Public 
Health  has  no  power  to  commit 
drunkards  to  institutions.  This 
power,  of  course,  belongs  to  the 
courts  but  it  is  a  restricted  power. 
Courts  may  place  on  file  the  case 
of  a  person  convicted  of  the  crime 
of  drunkenness,  or  fine  him,  or 
place  him  on  probation  (one  of 
the  terms  of  which  may  be  that 
he  voluntarily  seek  treatment  in 
a  state  institution  or  clinic),  or 
commit  him  to  an  institution.0 
However,  under  the  present  law 
(enacted  in  1956)  the  length  of  sen- 
tence has  been  reduced.  Commit- 
ments to  jails  or  houses  of  correc- 
tion for  this  crime  are  limited  to  a 
maximum  of  30  days.  If  committed 
for  a  longer  period,  the  defendant, 
if  a  male,  must  be  committed  to 
the  prison  department  of  Bridge- 
water  ("The  State  Farm");  if  a  fe- 
male, to  Framingham;  but  in  either 
case,  the  sentence  must  be  no 
longer  than  six  months  (formerly 
one  year).  These  are  the  only  in- 
stitutions of  the  Department  of 
Correction  where  persons  convicted 
only  of  drunkenness  may  be  held. 
The  Commissioner  of  Correction 
has  power  to  discharge  such  men 
and  women  committed  for  drunk- 
enness, on  the  recommendation  of 
the  doctors  in  charge  of  the  alco- 
holic clinics  in  such  institutions 
and  with  the  approval  of  their  su- 
perintendents, but  at  least  60  days 
of  the  sentence  must  have  been 
served  before  discharge.  Such  re- 
leases are  not  conditional,  as  for- 
merly, and  the  person  is  not  on  pa- 
role and  cannot  be  made  to  return 
without  another  court  commit- 
ment.7 


Outside  Employment — 
"Half- Way  Houses" 

Prisoners  at  Bridgewater,  sen- 
tenced for  drunkenness,  may,  if 
they  wish,  be  employed  in  outside 
industry,  subject  to  approval  of 
the  doctor  in  charge  of  the  alco- 
holic clinic  there  and  in  accord- 
ance with  rules  and  regulations  es- 
tablished by  the  Commissioner  of 
Correction.8  (This  provision  is 
generally  similar  to  the  1950  law 
permitting  outside  employment,  by 
the  day,  of  females  at  Framingham 
— except  lifers  and  defective  delin- 
quents.) 

The  law  also  provides  that  such 
selected  male  inmates  may  live  in 
outside  dormitories  established  and 
maintained  by  the  Commissioner 
of  Correction  at  such  places  as  the 
Governor  and  Council  approve, 
where  they  may  be  required  to  pay 
for  their  board  and  housing.  Ab- 
sence without  permission  from  the 
dormitory  or  from  his  employment 
would  not  constitute  an  escape 
from  a  correctional  institution,  but 
would  be  grounds  for  arrest  and 
return  of  the  inmate  to  the  Bridge- 
water  institution.9 

To  date,  the  Commonwealth  has 
not  provided  such  an  institution, 
but  either  the  Department  of  Pub- 
lic Health  or  the  Department  of 
Correction,  or  both,  hope  to  put 
into  effect  a  demonstration  "Half- 
Way  House"  in  the  near  future. 
Various  plans  are  now  underway 
for  privately-financed  institutions 
of  this  sort.10 

Helping  the  Alcoholic 

In  addition  to  legal  sanctions  for 
those  convicted  of  drunkenness  by 
the  courts,  and  those  formerly  la- 
belled "common  drunkards,"  there 
are  three  legal  avenues  open  to 
those  in  need  of  medical  care  and 
treatment  to  curb  habits  of  exces- 
sive drinking. 
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Long-term  Hospital  Care  (Sec.  62) 
1.  In  a  procedure  similar  to  the 
commitment  of  the  mentally  ill  and 
the  drug  addict  (under  an  old  law, 
amended  in  1956),  judges  may 
commit  alcoholics  (formerly  called 
'"inebriates"  or  "dipsomaniacs"),  to 
Bridge  water,  Framingham,  or  any 
state  hospital  designated  by  the 
Commissioner  of  Mental  Health 
(but  not  to  hospitals  under  the 
control  of  the  Department  of  Pub- 
lic Health),  or  the  McLean  Hos- 
pital or  any  private  licensed  insti- 
tution.11 Such  court  commitments 
require  certification  bv  two  quali- 
fied physicians.  The  alcoholic  is 
entitled  to  a  hearing,  and  if  he  re- 
quests it,  can  appeal  to  the  Su- 
perior Court  and  ask  for  a  jury 
trial.  Such  proceedings  are  not 
criminal  trials.  The  alcoholic  is 
not  charged  with  the  crime  of 
drunkenness.  He  is  deemed  to  have 
lost  the  power  of  self-control  over 
his  drinking  habits  and  is  commit- 
ted for  treatment  for  his  own  good. 
And  yet  this  is  not  a  voluntary 
proceeding.  The  alcoholic  is  sent 
to  a  hospital  by  the  court — just  as 
a  mentally  ill  person  might  be 
under  the  same  chapter  of  the  law 
— and  he  may  be  held  there  for 
as  long  as  two  years. 

Short-term  Hospital  Care  (Sec.  80) 
2.  Those  who  have  become  ad- 
dicted to  the  intemperate  use  of 
alcohol  (or  drugs),  who  have  lost 
the  power  of  self-control  and  are 
in  immediate  need  of  treatment 
ma)  be  received  and  cared  for 
bv  certain  institutions  (at  the  dis- 
cretion of  their  superintendents), 
without  any  court  procedure.12 
The  record  of  admission  is  not 
deemed  a  public  record  and  can- 
not later  be  used  in  evidence.  The 
patient  cannot  be  held  longer  than 
15  days  if  he  expresses  in  writing 
a  desire  to  leave  unless  a  court  pro- 
cedure is  instituted  or  he  voluntar- 


ily consents.  Such  institutions  in- 
clude those  mentioned  in  the  above 
paragraph  and  the  Lemuel  Shattuck 
Hospital  or  any  other  hospital  des- 
ignated by  the  Commissioner  of 
Public  Health.  If  the  person  is 
suffering  from  acute  alcoholism 
and  cannot  make  his  own  applica- 
tion for  such  treatment,  it  can  be 
made  on  his  behalf  by  any  phy- 
sician, by  a  member  of  the  board 
of  health  or  a  police  officer  of  a 
town,  by  an  agent  of  the  Institu- 
tions Department  of  Boston,  by  a 
member  of  the  State  Police,  or  by 
his  or  her  wife,  husband  or  guard- 
ian (or  if  unmarried,  by  next  of 
kin). 

If  the  Superintendent  believes 
that  it  will  not  be  safe  for  the  pa- 
tient, or  for  others,  if  he  is  dis- 
charged, he  must  apply  to  the  court 
for  a  judicial  commitment  (under 
s.  51  or  s.  62  of  c.  123)  and,  pend- 
ing the  decision  of  the  court,  may 
hold  the  patient  for  another  three 
days.  Patients  receiving  care  and 
treatment  at  Bridgewater  or 
Framingham  under  this  section  (s. 
80  of  c.  123)  are  liable  for  costs,  but 
the  superintendents  may  waive  any 
part  of  the  costs  if  the  patient  is 
unable  to  pay  or  if  such  payment 
would  be  detrimental  to  his  re- 
habilitation on  discharge.12 

J'oluntary  Admissions  (Sec.  86) 
3.  If  there  are  suitable  accom- 
modations in  any  of  the  institu- 
tions mentioned  above,  a  person 
may  be  admitted  for  treatment  on 
making  his  own  written  applica- 
tion.13 He  must  be  released  within 
three  days  after  giving  written  no- 
tice of  his  desire  to  leave,  unless 
the  superintendent  believes  his 
condition  is  such  that  his  release 
would  endanger  himself  or  others. 
However,  to  hold  him  against  his 
will  beyond  this  time  the  superin- 
tendent must  apply  for  a  court 
order.    Bridgewater  takes  care  of 
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an  increasing  number  of  such  vol- 
untary admissions  ("VA's")  each 
year,  'in  1958  it  admitted  1,027. 
By  1963  the  number  of  admissions 
had  grown  to  1,788  and  is  steadily 
rising. 

Thus  the  law  is  careful  not  to 
deprive  an  alcoholic  indefinitely  of 
his  freedom  without  a  court  pro- 
cedure in  which  his  rights  are  pre- 
served. On  the  other  hand,  the 
Commonwealth  has  offered  exten- 
sive facilities  for  the  care  and  treat- 
ment of  the  alcoholic  who  needs 
and  voluntarily  seeks  help  in  deal- 
ing with  his  drinking  problems. 

Alcoholic  Clinics 

The  Department  of  Public  Health 
not  only  maintains  hospital  facili- 
ties to  care  for  those  addicted  to 
the  excessive  use  of  alcohol  but 
provides  out-patient  clinics,  pursu- 
ant to  the  law  of  1950. 14  It  has 
established  clinics  in  15  general 
hospitals  and  one  in  the  Washing- 
tonian  Hospital,  a  specialized  pri- 
vate institution  primarily  for  alco- 
holics. The  fees  at  the  state-sup- 
ported clinics  are  based  on  one's 
ability  to  pay,  but  no  one  is  re- 
fused help.  Another  law,  enacted 
in  1955,  directed  the  Department 
of  Correction  to  set  up  an  alcoholic 
clinic  at  Bridgewater  for  the  treat- 
ment of  those  sentenced  there  for 
drunkenness,15  while  the  legisla- 
ture in  1955  and  1956  specifically 
asked  for  the  establishment  of  al- 
coholic clinics  in  the  cities  of 
Lawrence,  Springfield,  Boston  and 
Brockton.16 

Under  a  1956  law,  the  Depart- 
ment of  Correction  must  maintain 
a  clinic  (which  may  be  part-time) 
for  chronic  alcoholics  at  Framing- 
ham.  Females  sentenced  there  for 
drunkenness,  or  sent  there  as  alco- 
holics under  court  order,  are  held 
in  a  separate  division  of  the  insti- 
tution. Women  sentenced  to  Fra- 


mingham  for  other  crimes  but  ad- 
dicted to  alcohol  may  be  trans- 
ferred to  such  separate  division  for 
treatment  prior  to  release.  (The 
total  group  of  women  thus  eligible 
for  clinic  treatment  may  well  con- 
stitute two-thirds  of  that  institu- 
tion's population.)  Upon  release 
(either  from  Framingham  or 
Bridgewater)  those  who  have  been 
patients  at  such  clinics  must  be  re- 
ferred for  further  treatment  to  one 
of  the  Department  of  Public 
Health's  out-patient  clinics.17 


1.  C.  715,  Acts  of  1956. 

2.  In  seventeenth-century  Massachusetts, 
available  records  show  that  drunken- 
ness was  one  of  the  most  frequent 
crimes,  if  not  the  most  frequent,  for 
which  men  were  brought  before  the 
courts.  Drunkenness  has  continued  to 
be  a  major  problem  down  to  the  pres- 
ent time.  More  than  half  of  the  in- 
mates of  our  present  state  correctional 
institutions  would  probably  claim  al- 
cohol as  an  important  factor  in  their 
criminal  behavior;  more  than  half  of 
the  inmates  of  our  county  jails  and 
houses  of  Correction  have  been  sen- 
tenced for  drunkenness  only;  more 
than  half  of  all  arrests  in  this  state 
(other  than  arrests  for  motor  vehicle 
violations)  are  for  the  crime  of  drunk- 
enness. In  Boston  alone  21,359  per- 
sons (about  6%  of  whom  were 
women)  were  arrested  for  drunken- 
ness in  1963,  (an  average  of  58.5 
per  day)  compared  to  23,210  in  1962. 
The  total  arrests  for  this  crime  usu- 
ally exceed  63,000  per  year  in  Massa- 
chusetts. (See  Annual  Report  of  Police 
Commissioner  in  City  of  Boston.)  The 
Division  of  Alcoholism  of  the  Depart- 
ment of  Public  Health  reports  that 
in  rates  of  alcoholism,  Massachusetts, 
compared  to  all  other  states,  ranks 
4-th;  that  there  are  now  about  200,000 
alcoholics  in  this  state,  and  about  5,- 
000,000  in  the  United  States  and  that 
alcoholism  is  now  considered  Ameri- 
ca's 4th  most  serious  health  prob- 
lem. See  Alcohol,  Alcoholism  and 
Crime,  a  Report  of  a  Conference  at 
Chatham,  Mass.,  June  1962.  Copies  of 
the  report  are  available  at  the  Depart- 
ment of  Correction. 

3.  G.L.,  c.  6,  s.  94,  s.  95— s.  96. 

4.  C.  418,  Acts  of  1959,  effective  July  1, 
1959;  c.  Ill,  s.  4A. 

5.  G.L.,c.  111.S.4D. 
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6.  G.L.,c.  272.S.48. 

7.  G.L.(c.  127,  s.  136A. 
S.  G.L.,c.  127.S.86A. 

9.  G.L.,c.  127,  s.  86B,  86C. 
10.  The  1963  legislature  resolved  that  a 
special  commission  be  appointed  to 
study  the  problem  of  establishing  a 
"half-way  house"  for  alcoholics.  (C. 
70,  Res.  of  1963.)  See  "Half-Way 
Houses  for  Problem  Drinkers,"  by 
Edward  Blacker  and  David  Kantor,  in 
Fed.  Prob.  v.  24,  No.  2  (June,  1960), 
pp.  18-23.  Massachusetts  was  the  first 
state  to  recommend  a  Half-Way 
House  for  prisoners.   See  "Half-Way 


Houses:  An  Historical  Perspective" 
by  Edwin  Powers,  Amer.  J.  of  Cor- 
rection, July-August,  1959. 

11.  G.L.,  c.  123,  s.  62. 

12.  G.L.,c.  123,  s.  80,  as  amended  by  c. 
632,  Acts  of  1962. 

13.  G.L.,c.  123,  s.  86. 

14.  G.L.,  c.  Ill,  s.  4A.  (Repealed  by  c. 
418,  Acts  of  1959,  inserting  a  new  s. 
4A);  G.L.,  c.  Ill,  s.  4B. 

16.  G.L.,c.  125,  s.  19. 

17.  C.  424  and  428,  Acts  of  1955;  c.  520 
and  542,  Acts  of  1956. 

18.  G.L.,c.  125,  s.  16,  s.  19. 
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Drug  addiction  in  Massachu- 
setts is  not  as  common  as  in  many 
other  states,  and  yet  it  is  becoming 
increasingly  serious.  For  many 
years  there  have  been  available  to 
the  drug  addict  civil  procedures 
for  his  commitment  to  a  hospital 
under  the  control  of  the  Depart- 
ment of  Mental  Health  or  of  Pub- 
lic Health,  similar  to  procedures 
for  the  care  and  treatment  of  the 
alcoholic.1  In  recent  years,  atten- 
tion has  been  drawn  to  the  nation- 
wide efforts  to  deal  with  this  social 
disease.2  Although  drug  addiction 
itself  is  not  a  crime,3  it  frequently 
induces  criminal  behavior  of  a  se- 
rious nature. 

The  Massachusetts  Legislature 
in  1963  responded  to  the  need  for 
a  more  concentrated  effort  to  re- 
duce the  incidence  of  addiction  by 
placing  a  new  chapter  into  the 
General  Laws  to  provide  for  spe- 
cialized treatment  for  the  rehabili- 
tation of  drug  addicts  and  to  pro- 
mote educational  and  research 
programs  relative  to  causes,  pre- 
vention and  control.4 

Administrative  Board 

The  new  law  vests  in  a  Drug 
Addiction  Rehabilitation  Board 
(to  be  placed  within  the  Depart- 
ment of  Public  Health  but  not 
subject  to  its  control),  consisting 
of  the  Commissioners  of  Public 
Health,  Mental  Health  and  Cor- 
rection (with  the  Commissioner  of 
Public  Health  as  Chairman)  the 
responsibility  for  establishing  a 
program  of  treatment  and  re- 
habilitation of  drug  addicts.  A 
drug  addict  is  defined  as 

"a  person  who  is  so  dependent 
upon  narcotic  drugs  that  he  loses 
his  powers  of  self  control  and  is 
thereby  a  danger  to  himself  and 
to  the  public." 


The  Board  will  coordinate  the 
services  and  activities  of  other 
agencies  of  the  Commonwealth  and 
of  the  Federal  Government  that 
have  a  similar  interest  in  this  field. 

The  Board  will  appoint  an  Ad- 
ministrator to  serve  at  a  salary  of 
$14,000  a  year,  as  Executive  Sec- 
retary of  the  Board.  He  is  also  to 
plan  and  develop  educational  and 
research  projects.  His  term  of  of- 
fice shall  be  "at  the  pleasure  of 
the  Board." 

Rehabilitation  Center 

To  be  supervised  by  a  physician 
Director  experienced  in  this  field, 
a  Drug  Addiction  Rehabilitation 
Center  is  to  be  established  in  one 
of  the  existing  institutions  that  is 
under  "the  general  supervision"  of 
the  Departments  of  Public  Health 
or  Mental  Health,  or  of  the  Com- 
missioner of  Correction  (or,  if  ad- 
visable, in  some  other  institution 
by  special  contract)  for  the  purpose 
of  providing  treatment,  custody, 
control  and  rehabilitation  of  drug 
addicts.  The  Board  may,  if  deemed 
necessary,  establish  additional  re- 
habilitation centers,  and  may  also 
provide  facilities  for  out-patient 
treatment,  and  may  include  within 
its  scope  those  who  seek  treatment 
voluntarily. 

Court  Commitments  Initiated 
by  the  Board 

Local  Boards  of  Health,  or  any 
two  physicians,  or  the  Commis- 
sioners of  Public  Health  or  Mental 
Health  may  petition  the  Board 
for  the  commitment  of  a  drug  ad- 
dict to  the  Center.  No  commit- 
ment can  be  made,  however  (ex- 
cepting for  a  15-day  observation 
period)  without  an  order  from  the 
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District  Court.  Before  the  Board 
can  proceed,  it  must  make  an  in- 
vestigation and  examination  to 
determine  whether  the  person  is 
an  addict  who  might  benefit  from 
such  treatment.  If  the  finding  is 
positive,  the  Board  must  then  file 
a  petition  in  the  District  Court  for 
a  legal  commitment  of  such  a  per- 
son to  the  Center.  It  is  possible 
that  in  some  cases  the  person  con- 
cerned may  not  be  willing  to 
undergo  such  an  examination.  The 
Board  has  been  given  authority 
nevertheless  without  a  court  order, 
to  cause  a  person  they  have  rea- 
sonable grounds  to  suspect  of  being 
an  addict  to  be  immediately  hos- 
pitalized for  an  observational  pe- 
riod of  not  more  than  15  days.  It 
is  also  possible  that  an  addict 
might  be  in  need  of  immediate 
treatment  pending  court  action. 
In  such  cases,  the  Board,  on  the 
recommendation  of  the  examining 
physician,  may  order  him  to  be 
hospitalized  at  once  for  an  observa- 
tional period  of  not  more  than  15 
days. 

Court  Commitments  Initiated 
by  the  Director 

The  Director  of  the  Center  may 
release  the  person  who  is  com- 
mitted for  observation,  at  any  time 
or,  after  an  examination  (both 
physical  and  psychiatric),  may  file 
a  petition  in  the  District  Court 
for  his  legal  commitment  for  a 
longer  period. 

Right  to  a  Court  Hearing 

Upon  receipt  of  a  petition,  either 
from  the  Board  or  from  the  Di- 
rector of  the  Center,  a  Justice  of  a 
District  Court  must  appoint  two 
physicians  experienced  in  this  field 
(who  are  not  on  the  staff  of  the 
Center)  to  examine  the  person  and 
to  report  their  findings  to  the  court. 


He  has  a  right  to  a  hearing  and  a 
reasonable  time  to  prepare  his 
case,  provided  he  wishes  to  avoid 
possible  commitment. 

Commitment  by  the  Court 

After  the  court  hearing,  or  im- 
mediately if  no  such  hearing  is  re- 
quested, the  court  may  find  that 
the  person  is  a  drug  addict  as  de- 
fined by  law  and  may  then  com- 
mit him  or  her  to  such  a  Center, 
provided  there  are  available  facili- 
ties. If  such  facilities  are  not  avail- 
able, the  court  may  commit  the  ad- 
dict to  an  appropriate  facility  in 
the  Department  of  Mental  Health 
under  current  procedures  provided 
for  in  Chapter  123  of  the  General 
Laws. 

Duration  of  Confinement 

A  commitment  to  the  Center  is 
ordinarily  for  the  period  of  2  years, 
but  may  be  extended  by  the  court 
to  3  years  if,  in  the  opinion  of  the 
Director,  the  person  is  still  in  need 
of  care  and  treatment.  But  the  ad- 
dict need  not  be  held  for  the  entire 
period  of  time.  He  may  be  condi- 
tionally released  at  any  time  from 
full-time  care  and  custody  to  day  or 
night  care,  or  to  out-patient  treat- 
ment, still  under  the  commitment 
order  and  under  the  supervision  of 
the  Center.  Such  releases  are  dis- 
cretionary with  the  Director.  If  so 
released,  the  addict  may  be  required 
to  submit  to  periodic  tests  and  may 
be  returned  under  the  original  com- 
mitment order  for  any  breach  of 
conditions  laid  down  by  the  Di- 
rector. The  court  may  also  give  him 
an  absolute  release  at  any  time 
within  the  2-year  or  3-year  period 
if  the  Director  reports  that  he  has 
recovered  and  is  no  longer  in  need 
of  commitment.  In  other  words,  the 
commitment  is  a  flexible  one  and 
adaptable  to  the  needs  of  the  pa- 
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tient.  This  phase  of  the  law  is  in 
no  way  punitive.  One's  rights  are 
fully  protected  by  a  court  hearing. 
The  state  cannot  deprive  a  person 
of  his  liberty  by  a  commitment  to 
the  Center  without  a  court  order — 
excepting  for  a  15-day  observation 
period. 

Drug  Addicts  Who  Are 

Arrested  on  Criminal  Charges 

Any  defendant  arrested  on  a 
criminal  charge  who,  while  he  is  in 
custody,  shows  symptoms  of  being  a 
drug  addict,  or  admits  that  he  is 
one,  or  is  charged  with  a  violation 
of  the  laws  relating  to  the  use,  sale 
or  possession  of  narcotic  drugs, 
must  be  examined  on  order  of  the 
court,  provided  he  does  not  object 
to  such  examination.  If  he  is  in- 
volved in  any  narcotic  law  viola- 
tion, he  must  be  informed  he  has  a 
right  to  an  examination,  but  he 
must  make  his  request  within  5 
days.  The  examinations  are  given 
by  physicians  appointed  by  the 
court,  the  Department  of  Mental 
Health  or  the  Center.  The  crimi- 
nal proceeding  is  thereupon  de- 
layed pending  the  examination 
that  must  be  completed  within  10 
days.  (If,  however,  a  person  who 
is  not  in  custody  takes  drugs  with 
the  purpose  of  defrauding  the 
court  in  order  that  he  might  bene- 
fit by  this  law,  he  has  no  right  to 
ask  for  such  an  examination.)  The 
request  for  and  the  findings  of  this 
examination  cannot  be  used 
against  him  in  any  criminal  pro- 
ceeding. 

An  examination  may  show  that 
he  is,  or  it  may  show  that  he  is  not, 
a  drug  addict.  If  he  is  not,  the 
criminal  proceedings  continue 
their  normal  course.  But  if  he  is 
found  to  be  a  drug  addict  who 
might  benefit  by  treatment,  he 
may  request  commitment  to  a  re- 
habilitation center  for  a  2-year  pe- 


riod, provided  he  is  not  excluded 
from  this  privilege  as  set  forth  be- 
low. If  he  has  not  been  previously 
convicted  of  any  crime  (other  than 
a  traffic  violation)  the  court  may 
commit  him  to  the  Center  and 
place  the  criminal  charges  then 
pending  against  him  on  file  dur- 
ing the  period  of  time  that  he  is 
at  the  Center.  If  he  does  not  so 
qualify  (if,  for  example,  he  has  a 
record  of  a  prior  criminal  convic- 
tion), he  must  first  be  convicted  of 
the  pending  criminal  charges  and 
then  may  be  committed  to  a  re- 
habilitation center  if  there  are 
available  facilities,  subject  again  to 
the  exclusions  set  forth  below. 

If  he  does  not  cooperate  while 
at  the  Center,  he  may  be  returned 
to  the  court  to  be  held  on  the 
original  criminal  charges.  In  any 
event,  when  his  commitment  pe- 
riod has  expired,  the  court,  after 
studying  the  reports  from  the  Cen- 
ter, must  then  dispose  of  the  pend- 
ing criminal  charges.  The  court 
may,  if  the  person  has  been  re- 
habilitated, impose  no  further 
sentence. 

Who  May  Be  Denied 
Commitment? 

The  law  excludes  from  the  priv- 
ilege of  requesting  care  and  treat- 
ment at  the  Center  (as  described 
above)  certain  serious  or  chronic 
offenders  who  are  before  the  court 
on  criminal  charges:  1)  a  drug  ad- 
dict previously  committed  to  a  re- 
habilitation center  on  3  or  more 
occasions  arising  out  of  3  sepa- 
rate criminal  arrests;  2)  a  person 
convicted  on  2  or  more  occasions 
for  a  felony;  3)  a  person  charged 
with  any  crime  allegedly  committed 
while  on  bail  pending  trial  on  a 
felony;  4)  one  evidently  involved 
in  illegal  traffic  in  drugs  for  profit, 
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and  5)  persons  whose  commitment 
is  not  considered  by  the  court  "in 
the  interest  of  justice." 

Commitment  of  Probationers 

In  placing  a  defendant  on  pro- 
bation, District  or  Superior  Court 
justices  may,  as  a  condition  of 
probation,  commit  the  defendant 
to  a  Rehabilitation  Center  if  they 
first  ascertain  from  the  Board  that 
there  are  available  facilities  and 
the  Board  agrees  as  to  the  condi- 
tions for  the  defendant's  care  and 
custody.  The  defendant  remains 
under  the  supervision  of  the 
Court's  probation  department. 
Either  the  Rehabilitation  Center 
or  the  probation  officer  may  report 
to  the  court  on  the  conduct  of  the 
defendant  and  if  the  justice  of  the 
court  finds  from  this  report  that 
the  defendant  is  not  cooperating 
or  not  making  adequate  effort  to 
rehabilitate  himself,  such  conduct 
m.i\  constitute  a  breach  of  proba- 
tion. 

Commitment  of  Parolees 

The  facilities  of  the  drug  re- 
habilitation program  are  available 
also  to  persons  on  parole,  either 
through  commitment  or  voluntary 
out-patient  care,  and  such  treat- 
ment— which  may  include  the  ad- 
ministration of  periodic  tests — 
may  be  made  a  condition  of  parole. 


When? 

Commitment  procedures  under 
this  law  shall  not  be  operative  un- 
til the  Center  is  established  and  in 
operation  "to  the  satisfaction  of 
the  Board." 


1.  See  pages  51-52  of  this  booklet. 

2.  The  Proceedings  of  the  First  White 
House  Conference  on  Narcotic  and 
Drug  Abuse  (1963)  gives  a  nation- 
wide report  on  law  enforcement  and 
controls,  current  and  experimental 
methods  of  treatment,  research,  civil 
commitment  and  parole,  and  legisla- 
tion. U.  S.  Government  Printing  Of- 
fice, Wash.,  D.  C.  ($1.00).  See  also 
the  U.  S.  Government  Printing  Office 
pamphlet  on  Narcotic  Drug  Addic- 
tion— a  short  report  on  our  present 
knowledge  of  the  subject.  ($0.25) 

3.  In  Robinson  v.  Calif.,  370  U.  S.  660 
(1962)  the  U.  S.  Supreme  Court  held 
that  a  Calif,  law  making  the  mere 
"status"  of  drug  addiction  punishable, 
without  use  or  possession  in  that  state, 
entailed  "cruel  and  unusual  punish- 
ment" in  violation  of  the  8th  and 
14th  amendments  to  the  U.  S.  Con- 
stitution. In  a  concurring  opinion, 
Mr.  Justice  Douglas  surveyed  the 
problem  of  drug  addiction  in  an  in- 
teresting opinion.  Two  other  Jus- 
tices dissented  from  the  opinion  of 
the  Court. 

4.  C.  763,  Acts  of  1963,  approved  Oct. 
17,  1963,  effective  Jan.  14,  1964.  A 
new  section  (s.  12)  has  been  added  to 
c.  17  and  a  new  chapter  (c.  111A)  has 
been  added  to  the  General  Laws.  The 
current  sections  of  c.  123  of  the  Gen- 
eral Laws,  providing  for  civil  commit- 
ment of  addicts  to  state  hospitals  have 
not  been  repealed. 
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What  is  Probation? 

In  lieu  of  commitment  to  an 
institution,  a  court  may  suspend 
the  sentence  of  a  convicted  of- 
fender (except  in  certain  cases,  as 
stated  below)  and  return  him  to 
his  home,  under  the  supervision  of 
a  probation  officer,  for  such  time 
and  upon  such  conditions  as  the 
court  deems  proper.1  Or  the  court 
may  simply  place  him  on  proba- 
tion without  a  sentence. 

Probation  is  administered  with 
due  regard  for  the  community.  It 
is  not  an  act  of  clemency.  Should 
the  probationer  fail  to  profit  from 
the  guidance  of  the  probation  of- 
ficer, or  commit  another  offense  or 
violate  the  terms  of  his  probation, 
the  judge  may  commit  him  to  an 
institution.  The  probation  officer 
may  arrest  the  probationer,  with- 
out a  warrant,  and  surrender  him 
to  the  court,  but  the  court  must 
determine  whether  the  terms  of 
probation  have  been  violated.2 

Probation  Restrictions 

Probation  may  be  offered,  in  the 
discretion  of  the  judge,  to  misde- 
meanants and  felons,  but  the  law 
does  not  permit  the  suspension  of 
sentence  or  the  use  of  probation 
in  all  cases.  The  Legislature  has 
limited  the  judge's  discretion  in 
respect  to  certain  kinds  of  of- 
fenders: 

1.  A  District  Court,  after  find- 
ing a  person  guilty  of  a  felony, 
cannot  place  him  on  probation  if 
he  has  already  been  convicted  of 
any  felony.3 

2.  A  person  who  has  been  con- 
victed of  certain  sex  assaults  on 
children  under  16  and  who  has 
been  previously  convicted  of  such 
offenses  and  was  over  21  years  at 


the  time  of  the  assaults,  cannot  be 
placed  on  probation  by  any  court.3 

3.  A  person  convicted  for  the 
second  or  subsequent  time  of  cer- 
tain violations  relating  to  selling 
narcotic  drugs,  possessing  them 
with  intent  to  sell,  stealing,  induc- 
ing another  to  use,  or  unlawfully 
dispensing  to  a  minor.4 

There  are  other  cases  where  the 
court's  power  to  sentence  to  im- 
prisonment and  then  to  suspend 
the  execution  of  the  sentence  and 
place  the  offender  on  probation  is 
limited,  for  in  these  cases  the  stat- 
utes do  not  permit  the  suspension 
of  the  execution  of  the  sentence  of 
a  person  convicted  of: 

1.  Murder  in  the  first  degree.5 

2.  A  crime  punishable  by  life 
imprisonment.5 

3.  A  crime,  "an  element  of 
which  is  being  armed  with  a 
dangerous  weapon."5 

4.  Any  felony,  if  he  has  already 
been  convicted  of  a  felony.5 

5.  Certain  acts  pertaining  to  in- 
fluencing voters  by  making 
unlawful  propositions  as  to 
employment,  etc.5 

6.  Certain  acts  relating  to  lot- 
teries and  registering  bets 
within  five  years  of  a  previ- 
ous conviction  of  the  same.6 

Number  on  Probation 

In  the  calendar  year  1962,  the 
District  and  Municipal  Courts 
placed  23,845  persons  on  proba- 
tion, the  Superior  Court,  2,252; 
compared  to  22,512  and  2,491  in 
1961.  The  Superior  Court  usually 
places  on  probation,  rather  than  in 
confinement,  less  than  one  third 
of  all  who  are  convicted  of  felo- 
nies.  It  has  been  asserted  by  the 
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National  Council  on  Crime  and 
Delinquency  that  probation  can 
be  safely  used  in  70%  of  felony 
cases.  Nationally,  probation  is 
now  being  used  more  extensively 
to  offset  current  crowded  prison 
conditions. 

Development  of  a 
Probation  System 

Probation  is  an  essential  part  of 
a  good  correctional  system  and  the 
most  practical  means  for  dealing 
with  the  more  promising  offenders. 
It  is  far  less  costly  than  imprison- 
ment. Massachusetts  is  considered 
the  birthplace  of  probation.  In 
1841,  John  Augustus,  a  bootmaker 
by  trade,  undertook,  without  ap- 
pointment or  fees,  to  supervise  se- 
lected men  and  women  appearing 
in  the  Boston  Police  Court  (which 
later  became  the  Boston  Municipal 
Court)  for  drunkenness.  In  1878 
the  Legislature  authorized  the 
Mayor  to  appoint  the  first  official 
probation  officer  in  the  United 
States,  who  began  his  work  in  the 
Suffolk  County  courts.7  Subse- 
quentlv,  for  many  years  a  Board  of 
Probation  coordinated  the  proba- 
tion work  of  the  courts  and  kept  a 
central  record  file  which  served 
(and  still  does)  as  a  useful  clearing- 
house for  criminal  records  from  all 
Massachusetts  courts.  But  the  Board 
had  no  authority  to  standardize 
procedures,  salaries  or  qualifica- 
tions of  probation  officers. 

Commissioner  of  Probation 

A  1956  law  abolished  the  Board 
and  established  the  office  of  Com- 
77i issi oner  of  Probation.8  A  Com- 
mittee on  Probation  consisting  of 
the  Chief  Justice  of  the  Superior 
Court  (as  chairman),  the  Chief  Jus- 
tice of  the  Municipal  Court  of 
Boston,  the  Chief  Justice  of  the 
District  Courts  and  two  persons  ap- 
pointed for  5-year  terms  by  the 


Chief  Justice  of  the  Supreme  Ju- 
dicial Court,  appoints  the  Com- 
missioner who  serves  at  a  salary  of 
$15,000  for  a  six-year  term.9  The 
Commissioner  has  executive  con- 
trol and  supervision  of  the  proba- 
tion service  and  supervises  the  pro- 
bation work  in  all  courts  of  the 
Commonwealth.  He  promotes,  co- 
ordinates and  develops  the  proba- 
tion service,  conducts  training  pro- 
grams for  probation  personnel, 
provides  consultation  services  to  all 
probation  departments  and  carries 
on  research  studies  relating  to 
crime  and  delinquency  and,  with 
the  Committee's  approval,  stand- 
ardizes probation  procedures,  rules, 
and  case  loads  in  all  courts.  He  is 
assisted  by  a  Deputy  Commissioner 
appointed  by  the  Commissioner 
with  the  Committee's  approval, 
and  a  Director  of  Research.10 

Qualifications  of 
Probation  Officers 

The  Committee,  in  consultation 
with  the  Commissioner,  has  the  im- 
portant duty  of  establishing  sal- 
aries and  standards  for  the  ap- 
pointment of  probation  officers  by 
the  courts.11  Standards  (approved 
in  1956)  now  call  for  individuals 
of  exemplary  character  and  dem- 
onstrated interest  in  human  wel- 
fare, physically  fit  and  within  the 
age  range  of  25  to  45  inclusive, 
with  a  bachelor's  degree  from  an 
accredited  college  and  with  expe- 
rience amounting  to  a  year  under 
supervision  in  a  social  welfare  or 
similar  agency  or  one  year  of  gradu- 
ate work  in  a  recognized  school  of 
social  work.  However,  "should  an 
appointee  of  demonstrated  and  ex- 
ceptional aptitude  for  probation 
work  substantially,  though  not  pre- 
cisely, meet  the  above  qualifica- 
tions, the  Commissioner  may  qual- 
ify such  person,  provided,  however, 
that  an  appeal  will  lie  by  the  ap- 
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pointing  justice  to  the  Committee 
on  Probation,  should  the  Commis- 
sioner disapprove  such  appoint- 
ment." 

Each  court  has  its  own  staff  of 
probation  officers  appointed  by  the 
justices,  subject  to  the  approval  of 
the  Commissioner,  and  removable 
for  cause,  but  no  probation  officer 
can  be  removed  or  discharged 
without  written  approval  by  the 
Committee.12 

The  basic  salary  of  probation 
officers  in  all  courts  now  ranges 
from  $6,270  to  $9,020" 

Boys  on  Probation 

A  novel  and  successful  approach 
in  dealing  with  boys  on  probation 
has  been  in  operation  in  Boston 
since  1936.  The  Citizenship  Train- 
ing Group  (known  as  the  "C.  T. 
G.")  affiliated  with  the  Boston  Ju- 
venile Court  and  founded  by  John 
Forbes  Perkins,  former  Presiding 
Justice,  is  supported  by  private 
funds,  the  Court  contributing  the 
services  of  a  Director.  Its  purpose 
is  to  give  special  help  and  training 
to  selected  boys  from  the  Juvenile 
Court.  The  C.  T.  G.  also  accepts 
probationers  from  the  district 
courts  of  greater  Boston. 

As  a  condition  of  his  probation, 
a  boy  delinquent  may  be  turned 
over  to  the  Group  for  12  weeks, 
during  which  time  he  must  attend 
classes  at  its  headquarters  from 
3:30  to  5:30  each  afternoon  from 
Monday  through  Friday.  There 
he  takes  part  in  physical  exercises, 
civics  classes  and  craft  work  and 
receives  guidance  and  encourage- 
ment. The  program  also  includes 


remedial  reading,  social  work  with 
the  boy  and  his  family,  and  psycho- 
logical and  psychiatric  services. 
The  Judge  Baker  Guidance  Center 
provides  personnel  for  psychologi- 
cal testing.  Graduate  students  from 
local  colleges  and  universities  find 
training  and  research  opportuni- 
ties at  the  C.  T.  G. 

In  1963  the  courts  referred  119 
boys  to  the  C.  T.  G.  but  a  total  of 
570  boys  were  served  in  that  year. 

An  independent  evaluation  com- 
mittee found  that  the  program  was 
effective  and  was  being  studied  by 
other  states.14 


1.  G.L.,  c.  276,  s.  87;  c.  279,  s.  1,  s.  1A. 

2.  G.L.,c.279,s.3. 

3.  G.L.,c.276,s.87. 

4.  G.L.,  c.  94,  s.  212A,  s.  217,  s.  217A— s. 
217C,  s.  217E. 

5.  G.L.,  c.  279,  s.  l,s.  1A. 

6.  G.L.,c.271,s.  10. 

7.  For  a  history  of  probation  see  Chute, 
C.  L.  and  Bell,  M.,  Crime,  Courts  and 
Probation,  The  MacMillan  Co.,  N.  Y., 
1956.  See  also  "Standards  and  Guides 
for  Adult  Probation,"  1962,  miraeo., 
$1.50,  National  Council  on  Crime  and 
Delinquency,  44  East  23rd  Street,  New 
York  10,  N.  Y.  The  Council  has  also 
published  the  story  of  "John  Augus- 
tus, First  Probation  Officer"  ($1.50). 

8.  G.L.,  c.  276,  s.  98. 

9.  G.L.,c.276,s.99A,s.98. 

10.  G.L.,  c.  276,  s.  98,  s.  99. 

11.  G.L.,  c.  276,  s.  99, 99A. 

12.  G.L.,  c.  276,  s.  83. 

13.  For  salaries  in  other  states,  see  "Sal- 
aries of  Probation  and  Parole  Officers 
and  Juvenile  Detention  Staff  in  the 
United  States,  1962-1963,"  mimeo. 
$1.00,  National  Council  on  Crime  and 
Delinquency. 

14.  See  Annual  Reports  of  Citizenship 
Training  Group,  48  Boylston  Street, 
Boston. 
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Jails  and  Houses  of  Correction 

The  Sheriff,  an  elective  officer, 
has  custody  and  control  over  the 
jails  and  nouses  o£  correction  in 
his  county,  except  in  Suffolk 
County  where  the  Penal  Institu- 
tions Commissioner  of  Boston  takes 
control  of  the  house  of  correction.1 
The  responsibility  for  the  inspec- 
tion of  these  institutions  (with  that 
exception)  to  see  that  no  law  has 
been  violated  or  neglected  is  in  the 
hands  of  County  Commissioners,2 
but  the  state  Commissioner  of  Cor- 
rection has  "general  supervision" 
over  them  and  he  or  his  repre- 
sentative must  investigate  them  at 
frequent  intervals.3  Plans  for  the 
construction  or  enlargement  of  any 
jail  or  house  of  correction  must 
have  his  approval.4  The  Commis- 
sioner is  also  responsible  specifi- 
callv  for  making  rules  and  regula- 
tions for  teaching  reading  and 
writing  to  jail  and  house  of  correc- 
tion inmates  who  are  serving  terms 
<>t  bui  months  or  more  and  for  se- 
curing proper  exercise  for  unem- 
ployed prisoners  sentenced  to  those 
institutions.*  The  Sheriffs,  the 
County  Commissioners,  and  the 
Penal  institutions  Commissioner  of 
Boston  must  file  annual  reports 
with  the  Commissioner  of  Correc- 
tion.5 

Such  divided  responsibility  has 
given  rise  to  numerous  proposals 
over  the  past  50  years  to  place 
these  county  penal  institutions  un- 
der state  control.  A  Governor's 
committee  in  1962  advocated  a 
single  state  correctional  system, 
recommending  that  the  houses  of 
correction  be  transferred  to  the 
state  under  a  long-range  plan  to 
be  developed  by  a  committee  of 
the  Legislature.6 

The  jails  are  used  mainly  for  the 
detention  of  persons  awaiting  dis- 
position of  their  cases  but  can  be 


used  also  for  sentenced  criminals 
who  are  serving  short  terms,  or  for 
holding  material  witnesses.  Houses 
of  correction  are  used  for  sen- 
tenced prisoners  committed  by  the 
courts  of  the  Commonwealth  or, 
in  rare  cases,  by  the  courts  of  the 
United  States.7  Sentences  cannot  ex- 
ceed 2 1/2  years  for  any  one  offense 
but  multiple  sentences  for  two  or 
more  offenses  could  bring  the  term 
beyond  2!/4  years.8  Actually,  most 
sentences  to  jails  are  for  one  month 
or  less  while  sentences  to  houses  of 
correction  average  six  months  to 
one  year. 

County  commissioners  in  each 
county  except  Dukes  (which  is 
Martha's  Vineyard)  are  required 
by  law  to  provide  a  house  of  cor- 
rection at  the  county's  expense.9 
This  law  has  an  interesting  his- 
tory. It  was  derived  from  an  order 
of  the  General  Court  of  the  Massa- 
chusetts Bay  Colony  in  1655: 
"There  shall  be  a  howse  of  correc- 
tion provided  in  each  county  at  the 
counties  charge  .  .  ."10  Houses  of 
correction  had  their  origin  in  Eng- 
land where  the  first  institution  of 
this  kind  was  established  in  1533 
to  provide  work  and  trade  train- 
ing as  well  as  punishment  for  petty 
thieves,  rogues,  beggars,  prosti- 
tutes, drunkards,  and  idlers. 

The  following  institutions  are 
now  in  use: 

County  of:         Institution  in; 

Barnstable  Barnstable 
Middlesex      Billerica  and  Cambridge 
Suffolk  Boston  and  Deer  Island 

Norfolk  Dedham 
Dukes  Edgartown 
Franklin  Greenfield 
Essex  Lawrence   and  Salem 

Bristol  New  Bedford 

Hampshire  Northampton 
Berkshire  Pittsfield 
Plymouth  Plymouth 
Hampden  Springfield 
Worcester  Worcester 
Nantucket  County  has  no  Jail  or  House 
of  Correction. 
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All  of  the  institutions  listed 
above  are  jails  and  houses  of  cor- 
rection combined,  with  these  ex- 
ceptions: In  Boston,  the  jail,  com- 
monly known  as  the  "Charles 
Street  Jail"  is  separate  from  the 
House  of  Correction  which  is  lo- 
cated on  Deer  Island;  in  Edgar- 
town  there  is  a  jail  only  and  in  Bil- 
lerica  a  house  of  correction  only. 

Only  one  county  (Essex)  now 
maintains  a  county  industrial  farm 
where  prisoners  sentenced  to  the 
House  of  Correction  can  work  or 
cultivate  the  land.11 

Most  of  the  buildings  now  in 
use  are  very  old  and  inadequate, 
many  of  them  too  old  for  renova- 
tion. In  recent  years  many  pro- 
posals have  been  made  for  the 
demolition  of  present  institutions 
and  the  construction  of  modern  in- 
stitutions to  replace  them.  The 
Governor's  Committee  Report  of 
1962  found  "Most  of  the  cells 
other  than  those  in  Billerica,  Barn- 
stable and  Plymouth  .  .  .  dark  and 
small."  In  seven  institutions  there 
was  no  plumbing  in  the  cells  and 
few  modern  facilities.  Most  of 
them  had  inadequate  educational, 
industrial  and  recreational  pro- 
grams.12 

Long  handicapped  by  such  out- 
moded structures,  poor  physical 
facilities  and  inadequate  budgets 
for  personnel,  the  houses  of  cor- 
rection over  a  period  of  many 
years  were  not  much  more  than 
holding  institutions.  More  re- 
cently, however,  some  of  the  Sher- 
iffs have  introduced  modern  meth- 
ods of  rehabilitation  such  as  work 
programs,  academic  education, 
sports,  group  counseling,  and  the 
like.  Also  in-service  training  pro- 
grams for  employees  of  some  of 
these  institutions  have  been  in- 
augurated. In  short,  the  past  few 
years  have  witnessed  a  striking  im- 
provement in  some  of  our  old 
houses  of  correction. 


Population  of  Jails  and 

Houses  of  Correction 

The  population  of  all  jails  and 
houses  of  correction  in  Massachu- 
setts on  any  given  day  is  consider- 
ably less  than  the  total  popula- 
tion of  the  seven  state  correctional 
institutions,  but  their  annual  com- 
mitments far  exceed  the  number 
committed  to  the  state  correctional 
institutions.  On  December  31, 
1963  the  total  jail  and  house  of 
correction  count  was  2,137  (com- 
pared to  2,349  the  previous  year) 
but  the  number  committed  to  these 
institutions  in  the  calendar  year 
1963  was  12,463,  thus  indicating 
that  there  were  a  number  of  per- 
sons serving  very  short  terms  and 
consequently  a  very  rapid  turn- 
over of  inmates,  particularly,  of 
course,  in  the  jails.  Men  and 
women  (the  ratio  is  about  25:1) 
over  the  age  of  40  and  under  the 
age  of  50  constituted  the  largest 
age  group  sentenced  to  the  jails 
and  nouses  of  correction.  A  much 
younger  group  is  to  be  found  in 
the  houses  of  correction  than  in 
the  jails.  Numerically,  the  drunk- 
ards, serving  jail  sentences  of  30 
days  or  less,  are  far  in  excess  of  any 
other  type  of  offender  and  are  the 
greatest  recidivists.  Other  frequent 
offenses  for  which  men  are  sen- 
tenced to  houses  of  correction  are 
motor  vehicle  law  violations,  non- 
support,  larceny,  assault  and  bur- 
glary.13 

The  Deer  Island  House  of  Cor- 
rection in  Boston  Harbor,  to  which 
persons  convicted  chiefly  in  the 
municipal  and  district  courts  of 
Suffolk  County  may  be  com- 
mitted,14 is  the  largest  in  popula- 
tion with  an  average  count  in 
1963  of  556,  compared  to  561  in 
1962.  The  Boston  Jail  (known  as 
the  "Charles  Street  Jail")  averaged 
270  in  1963,  compared  to  267  in 
1962. 
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All  the  jails  or  houses  of  correc- 
tion listed  above  confine  both  male 
and  female  inmates  with  the  excep- 
tion of  the  houses  of  correction  at 
Deer  Island  and  Billerica  and  the 
jails  and  houses  of  correction  in 
Lawrence  and  New  Bedford. 

County  Training  Schools 

In  three  counties  (Essex,  Hamp- 
den, and  Middlesex)  the  County 
Commissioners  maintain  Training 
Schools  for  the  special  education 
and  training  of  school  offenders, 
habitual  truants,  and  habitual  ab- 
sentees, who  are  committed  to 
them  bv  the  courts,  and  who  can 
be  held  there  until  they  reach  the 
age  of  sixteen.15  In  1963  the  average 
total  population  of  these  three 
schools  was  208. 

At  one  time  there  were  county 
training  schools  in  nine  counties 
of  the  Commonwealth,  but  the 
courts'  practice  of  committing 
school  offenders  and  truants  to 
these  schools  declined.  Several  leg- 
islative commissions  over  the  past 
22  years  have  recommended  their 
abolition  altogether. 

Although  these  three  training 
schools  are  under  the  direct  con- 
trol and  supervision  of  county 
commissioners,  the  Youth  Service 
Board  has  an  advisory  function. 
It  must  visit  them  for  the  purpose 
of  coordinating  the  work  of  the 
schools  with  the  Board's  program 
for  the  treatment,  control,  and 
prevention  of  delinquency.16 

1.  G.L.,c.  126,  s.  16. 

2.  G.L..C.  126,  s.  1—  s.  3. 

3.  G.L.,c.  124,  s.  1. 

4.  G.L.,c.34,s.  14. 

5.  G.L.,c.  127,  s.  10. 

6.  "The  Report  of  the  Governor's  Com- 
mittee on  Jails  and  Houses  of  Correc- 
tion," Alfred  Gardner,  Chairman, 
1962.  Not  printed  as  a  public  docu- 


ment, copies  of  this  report  in  mimeo- 
graph form  can  be  obtained  from  the 
United  Prison  Association  of  Massa- 
chusetts, 33  Mt.  Vernon  Street,  Boston 
8,  Massachusetts.  This  Committee, 
in  recommending  transfer  of  control 
of  the  houses  of  correction  to  the 
state,  also  advised  the  discontinuance 
of  the  use  of  some  of  the  smaller  and 
less  adequate  institutions.  It  would 
place  more  emphasis  on  probation. 
It  also  recommended  that  all  women 
sentenced  by  the  court  should  be  sen- 
tenced to  the  Massachusetts  Correc- 
tional Institution,  Framingham,  and 
that  men  and  women  arrested  for 
drunkenness  should  be  committed  to 
the  Department  of  Public  Health. 
These  recommendations  (to  mention 
only  a  few  of  the  28  given  in  the  re- 
port), if  carried  out,  would  greatly 
reduce  the  total  population  of  jails 
and  houses  of  correction.  For  a  sum- 
mary of  the  proposals  for  state  take- 
over of  county  penal  institutions 
since  World  War  I  and  the  arguments 
given  pro  and  con,  see  pages  66-75  of 
the  "Report  Submitted  by  the  Legis- 
lative Research  Council  Relative  to 
County  Government  in  Massachu- 
setts" which  was  published  as  House 
Doc.  3131-1962.  For  the  point  of  view 
of  those  who  oppose  transfer  of  juris- 
diction to  the  state,  see  the  "Report 
of  the  Committee  on  Jails  and  Houses 
of  Correction"  published  by  the  As- 
sociation of  Massachusetts  County 
Commissioners  and  Sheriffs,  1962 
(mimeographed).  See  also  Commis- 
sioner George  F.  McGrath's  discussion 
of  "County  Jails  and  Houses  of  Cor- 
rection Report"  in  the  section  on 
"Criminal  Law,  Procedure  and  Ad- 
ministration" in  the  1962  Annual 
Survey  of  Massachusetts  Law,  com- 
piled and  edited  by  Boston  College 
Law  School,  Little,  Brown  and  Com- 
pany, Boston,  1963,  at  pages  128-131. 

7.  G.L.,c.  126,s.4,s.8. 

8.  G.L.,  c.  279,  s.  19,  s.  23. 

9.  G.L.,  c.  126,  s.  8. 

10.  Mass.  Col.  Rec.  v.  4,  pt.  1,  p.  22 

(1655). 

11.  G.L.,  c.  126,  s.  35— s.  37. 

12.  See  footnote  No.  5. 

13.  Annual  Statistical  Reports  of  the  Com- 
missioner, Pub.  Doc.  No.  115. 

14.  G.L.,c.218,s.48. 

15.  G.L.,  c.  77,  s.  1— s.  14. 

16.  G.L.,c.6,s.67. 
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An  Arm  of  the  Criminal  Law 

The  Department  of  Correction 
plays  an  important  role  in  the 
administration  of  criminal  justice. 
Acting  as  an  arm  of  the  criminal 
law,  it  has  direct  control  over 
about  4,000  men  and  women  who, 
in  the  opinion  of  the  courts,  should 
be  separated  from  society  for  vary- 
ing periods  of  time.  The  protec- 
tion of  society — the  basic  aim  of 
the  criminal  law — is  accomplished 
by  holding  such  offenders  in  se- 
cure custody  until  they  are  released 
through  parole  or  pardon  or  on 
the  expiration  of  their  sentences. 
Of  equal  importance — although 
more  difficult  to  achieve — is  the 
obligation  of  the  Department, 
through  its  programs  of  rehabilita- 
tion, to  return  them  to  the  com- 
munity as  useful  and  law-abiding 
citizens.  Approximately  97%  of 
them  ultimately  return  to  free  so- 
ciety. The  Department  and  the 
Parole  Board  have  the  duty  to 
keep  recidivism  to  a  minimum, 
thus  adding  to  the  protection  of 
the  citizenry. 

New  Correctional  Laws 

In  1955,  the  General  Court,  act- 
ing on  the  recommendation  of 
the  Governor's  Committee  to  Study 
the  Massachusetts  Correctional  Sys- 
tem (known  as  the  Wessell  Com- 
mittee), made  many  important  re- 
visions in  our  correctional  laws, 
designed  to  create  a  more  modern 
and  more  closely  integrated  sys- 
tem.1 

The  Commissioner  of  Correc- 
tion, appointed  for  a  three-year 
term  by  the  Governor,  with  the  ad- 
vice and  consent  of  the  Council, 
at  a  salary  of  $18,000,  is  the  ex- 
ecutive and  administrative  head  of 
the  Department,  with  supervision 
and  control  over  all  its  institutions 


and  some  1,700  employees.2  To 
qualify  for  appointment  as  Com- 
missioner a  person  must  have  had 
"at  least  five  years  of  adult  correc- 
tional administrative  experience 
and  have  an  established  record  of 
high  character  and  qualities  of 
leadership." 

He  is  also  the  sole  appointing 
authority  of  the  Department.  In 
addition  to  the  seven  institutions 
under  his  direct  control,  he  has 
"general  supervision  of  jails  and 
houses  of  correction."  (See  "County 
Institutions.")3 

Three  Deputy  Commissioners — 
one  in  charge  of  institutional  ser- 
vices, one  to  direct  the  classification 
and  treatment  procedures  and  one 
for  personnel  and  training — are 
appointed  by  the  Commissioner, 
with  the  approval  of  the  Governor 
and  Council,  and  serve  at  his 
pleasure,  at  salaries  of  $12,000  per 
year.  Deputies,  too,  must  "possess 
qualifications  of  character  and  abil- 
ity similar  to  that  required  of  the 
commissioner,  and  shall  have  had 
training  and  experience  in  work 
generally  similar  ...  or  otherwise 
suitably  preparing  them  for  the 
work  of  their  respective  offices."4 

To  aid  him  in  his  many  duties 
the  Commissioner  has  at  the  Bos- 
ton central  office  (120  Tremont 
Street):  a  Business  Agent  to  ad- 
minister the  fiscal  affairs  of  a 
twelve  million-dollar  budget;  an 
Assistant  who  serves  as  legal  and 
legislative  advisor;  an  Assistant  in 
Charge  of  Prison  Industries;  a  Di- 
rector of  Classification  to  supervise 
social  work  and  classification;  a 
Supervisor  of  Education;  a  Direc- 
tor of  Prison  Camps;  an  Assistant 
Director  of  Prison  Camps;  an  Ad- 
ministrative Assistant  in  public  re- 
lations; a  Supervisor  of  Recreation; 
a  Director  of  Psychological  Re- 
search; a  Supervisor  of  Research; 
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and  a  staff  of  social  workers  and 
clerical  personnel.  Also  assigned 
to  the  central  office  are  Senior 
Transportation  Officers  to  trans- 
port inmates  to  and  from  institu- 
tions, courts  and  other  agencies. 

To  give  advice  and  to  make  rec- 
ommendations to  Commissioner 
and  Governor,  but  with  no  other 
powers  or  duties,  an  unpaid  Ad- 
visors Committee  on  Correction 
has  been  established.  In  addition 
to  Commissioner  of  Correction, 
Chairman  of  the  Parole  Board  and 
Commissioner  of  Probation  (all 
three  acting  ex  officiis  with  no  vot- 
ing power)  the  Committee  is  com- 
prised of  nine  citizens,  one  of 
whom  must  be  a  representative  of 
labor,  appointed  by  the  Governor 
for  three-year  terms.  It  is  required 
each  year  to  meet  at  least  twice 
and  to  visit  each  correctional  in- 
stitution at  least  once.5 

The  1955  law,  well  known  to 
correctional  personnel  as  "Chap- 
ter 770,"  emphasized  the  need  for 
good  public  relations  and  directed 
the  Commissioner  to  develop  civic 
interest  in  the  work  of  the  Depart- 
ment, to  make  use  of  specialized 
community  agencies,  and  to  con- 
duct research  studies.6  It  repealed 
many  of  the  antiquated  correc- 
tional laws;  abolished  solitary  con- 
finement of  inmates  in  bare  and 
unlighted  cells  on  bread  and  water 
diets;  directed  the  inauguration  of 
a  training  program  for  correctional 
officers;  authorized  a  new  pay  scale 
for  prisoners,  and  made  a  number 
of  other  significant  changes  in  cor- 
rectional practices  and  procedures. 

To  unify  the  Department's  seven 
institutions,  the  1955  law  gave  to 
each  a  common  title  "Massachu- 
setts Correctional  Institution,"  dif- 
ferentiated only  by  the  geographi- 
cal location  (for  example:  "M.C.I. 
Concord,"  "M.  C.  I.,  Framing- 
ham,"  etc.)7  They  are,  in  order  of 
size  of  populations:  Bridgewater, 


Norfolk,  Walpole,  Concord,  Fra- 
mingham,  Plymouth,  and  Monroe, 
the  two  latter  being  forestry  camps. 
(See  "State  Correctional  Institu- 
tions," pp.  76-88.) 

The  law  also  authorized  a  Re- 
ception Center  where  all  male  pris- 
oners sentenced  by  the  courts  to 
Walpole  or  Concord  are  to  be  first 
interviewed  and  classified.8  Suffi- 
cient funds  have  not  yet  been  ap- 
propriated for  the  building  and 
staffing  of  this  institution  which 
must  be  of  the  maximum  security 
type,  and  its  location  has  not  yet 
been  determined.9 

Correction  versus  Punishment 

A  prison  today  is  a  place  for 
the  confinement  of  the  punished, 
not  for  the  punishment  of  the  con- 
fined. What  punishment  one  finds 
there  is  inherent  in  the  very  nature 
of  confinement  .  .  .  the  loss  of 
freedom  to  do  as  one  pleases  .  .  . 
freedom  to  make  the  countless  lit- 
tle decisions  in  one's  daily  routine 
.  .  .  freedom  to  mingle  with  the 
friends  of  one's  choice  .  .  .  freedom 
to  sit  at  the  family  table  .  .  .  and 
all  too  frequently  the  freedom  to 
live  in  the  community,  upon  re- 
lease from  confinement,  without 
society's  finger  of  scorn  pointing  to 
"that  man — that  ex-convict." 

Within  the  institution  there  is 
no  punishment  per  se  unless  a  pris- 
oner violates  some  rule  or  law.  No 
Massachusetts  prisoner  today  can 
be  corporally  punished;  no  prisoner 
can  be  struck  by  an  officer  "except 
in  advanced  stage  of  self-defense, 
or  defense  of  another,  or  to  quell 
insurrection";10  no  prisoner  can  be 
placed  in  a  dark  cell  on  a  bread 
and  water  diet.11  In  short,  prison- 
ers are  treated  as  human  beings 
with  recognition  of  their  inherent 
rights  and  they  are  given  every 
encouragement  to  prepare  them- 
selves for  return  to  the  community 
as  useful  citizens.  The  law  enjoins 
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the  superintendents  to  "treat  the 
prisoners  with  the  kindness  which 
their  obedience,  industry  and  good 
conduct  merit."12 

In  addition  to  fair  and  just 
treatment,  a  well-behaved  inmate 
is  provided  with  wholesome  food, 
sanitary  living  quarters,  reading 
materials,  limited  access  to  radios, 
television,  movies,  occasional  enter- 
tainment from  outside  and  visiting 
and  writing  privileges.  He  has  the 
right  to  see  his  lawyer  "at  such 
times  as  may  be  established  under 
rules  promulgated  by  the  Commis- 
sioner,"13 the  right  to  prosecute 
appeals  and  the  right  to  communi- 
cate in  writing  directly,  and  with- 
out censorship,  with  the  Governor, 
a  legislator,  the  Parole  Board,  the 
Superintendent  or  the  Commis- 
sioner.14 Superintendents  are  au- 
thorized to  permit  prisoners  to  at- 
tend (in  Massachusetts)  the  funer- 
als of  members  of  their  families  or 
to  visit  them  during  their  last  ill- 
nesses.15 These  rights  and  privi- 
leges, together  with  the  special 
facilities  available  to  him  described 
below,  make  it  possible  for  an  in- 
mate, if  he  is  psychologically  moti- 
vated, to  prepare  himself  for  a  re- 
constructed life  on  his  return  to  a 
free  community. 

The  Rationale  of 
Correctional  Treatment 

The  Department's  rationale  of 
correctional  treatment  is  based 
upon  a  statement  contained  in  the 
American  Correctional  Associa- 
tion's "Manual  of  Correctional 
Standards"  (1959  edition)  which 
states,  in  effect: 

The  inmate  comes  to  us  as  the 
end  product  of  many  complex  fac- 
tors, not  the  least  of  which  in- 
volved destructive  earlier  human 
relationships  at  home  and  in  the 
community.  In  order  to  create  a 
constructive  human  environment 


in  the  prison,  we  must  utilize  the 
total  institution  program  and  espe- 
cially the  interpersonal  relation- 
ships among  the  staff  and  inmates 
in  meaningful  therapeutic  ways. 
This  is  called  "correctional  treat- 
ment." Recognizing  that  specific 
"cures"  for  the  different  kinds  of 
criminality  are  as  yet  unknown,  we 
must  develop  techniques  and  ser- 
vices which  can  provide  a  range 
of  opportunities  for  psychological, 
social  and  spiritual  growth. 
Through  our  classification  proce- 
dures, we  seek  not  only  to  learn 
why  the  inmate  is  in  prison  but 
also  what  both  he  and  the  prison 
can  do  to  help  him  learn  to  cope 
successfully  with  the  real  world 
outside.  It  is  increasingly  clear 
that  correctional  treatment  is  most 
effective  when  all  influences,  cus- 
todial, industrial  or  maintenance 
work,  educational  and  vocational 
training,  religion,  recreation,  medi- 
cine, psychiatry,  and  others,  are 
integrated  harmoniously  for  whole- 
some personality  development. 

Treatment  Opportunities 

The  Department's  treatment 
program  has  been  since  1955  under 
the  general  supervision  of  the 
Deputy  Commissioner  for  Classifi- 
cation and  Treatment.  To  direct 
activities  in  the  institutions,  the 
Commissioner  in  1963  appointed 
a  Director  of  Treatment  at  Wal- 
pole  and  Norfolk.  Plans  call  for  a 
similar  appointment  at  Concord. 
A  Director's  duty  is  to  coordinate 
all  activities  in  the  nature  of  reli- 
gion, counseling  and  therapy,  edu- 
cation, social  work,  recreation  and 
any  other  operations  that  might 
comprise  an  over-all  treatment  pro- 
gram. Classification  Committees, 
soon  to  be  organized,  will  study  an 
individual's  needs  and  attempt  to 
provide  the  necessary  treatment  re- 
sources for  his  re-adjustment. 
Plans  are  now  being  made  for  the 
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establishment  of  such  a  Committee 
at  Walpole,  Norfolk  and  Concord 
similar  to  the  Committee  that  has 
been  in  operation  at  Framingham 
for  many  years. 

Religion 

Opportunities  for  religious  wor- 
ship have  been  available  to  prison- 
ers in  Massachusetts  since  the 
opening  of  the  State  Prison  in 
Charlestown  in  1805.  An  inmate, 
the  law  reminds  us,  must  "not  be 
denied  the  free  exercise  of  his  reli- 
gious belief  and  the  liberty  of  wor- 
shipping God  according  to  the  dic- 
tates of  his  conscience  in  the  place 
where  he  is  confined."16 

Chaplains  of  the  three  major 
faiths  provide  religious  services, 
instruction  and  counselling  in  each 
of  the  correctional  institutions. 
Christian  Science  lay  readers  also 
conduct  Sunday  services.  Greek 
Orthodox  services  are  held  in  some 
of  the  institutions.  Some  chaplains 
devote  full  time  to  their  duties, 
some  part  time.  In  the  Forestry 
Camps  there  are  no  resident  chap- 
lains but  services  are  provided  on 
Sundays  by  part-time  chaplains 
from  neighboring  towns. 

Confessions  made  to  a  Chaplain 
or  Christian  Science  practitioner  in 
his  professional  character  are 
deemed  "privileged."  No  Chap- 
lain can  testify  as  to  any  commu- 
nication made  to  him  by  a  person 
seeking  religious  or  spiritual  advice 
or  comfort  without  that  person's 
consent.17 

The  Commissioner,  who,  as  we 
have  stated,  is  the  sole  appointing 
authority  for  the  entire  Depart- 
ment, appoints  the  chaplains  from 
nominations  made  by  their  own 
religious  groups.  The  Cardinal  of 
the  Archdiocese  of  Boston  nom- 
inates the  Catholic  chaplains,  the 
Department  of  Pastoral  Services 
of  the  Massachusetts  Council  of 
Churches    nominates    the  Protes- 


tant, and  the  United  Rabbinical 
Conference,  the  Jewish  chaplains. 

Outside  church  groups  of  all 
denominations  have  shown  an  ac- 
tive interest  in  the  welfare  of  in- 
mates and  many  of  their  members 
have  contributed  their  time  and 
services  over  the  years  to  the  foster- 
ing of  religious  and  social  interests. 

Especially  noteworthy  is  the  work 
of  the  Protestant  Fellowship  di- 
rected by  the  Protestant  chaplain 
at  Norfolk  that  has  mobilized  a 
large  number  of  "outmates"  from 
Massachusetts  churches,  bringing 
them  into  a  meaningful  Christian 
relationship  with  the  inmates  at 
Norfolk;  the  Voluntarism  Program 
at  Walpole  under  the  direction  of 
the  Protestant  chaplain,  assisted 
by  a  committee  of  inmates,  that 
brings  citizen  volunteers  into  the 
institution  for  religious  and  recrea- 
tion functions;  The  Guild  of  Our 
Lady  of  Ransom,  which  through 
the  offices  of  the  Catholic  chaplain, 
spreads  cheer  and  hope  at  the 
Christmas  season  and  assists  men 
who  are  to  be  paroled  or  dis- 
charged, to  find  employment,  and 
citizens  of  the  Christian  Science 
and  Jewish  faiths  who  give  their 
support  through  their  respective 
religious  leaders. 

Industries 

In  accordance  with  an  old  law 
(first  enacted  in  1827),  prisoners 
must  be  "constantly  employed  for 
the  benefit  of  the  Common- 
wealth."18 Accordingly,  one  will 
find  an  industrial  program  in  each 
institution,   except  Bridgewater.19 

The  inculcation  of  good  work 
habits  and  the  development  of  spe- 
cial skills,  as  well  as  the  elimina- 
tion of  idleness  among  prisoners,  is 
considered  today  of  greater  impor- 
tance than  the  making  of  profits 
for  the  state.  The  law  requires  the 
Commissioner  to  establish  such  in- 
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dustries  "as  wiU  enable  prisoners 
...  to  learn  valuable  trades."20 

In  the  variety  of  products  man- 
ufactured, in  the  relative  number 
of  inmates  employed,  and  in  the 
amount  of  money  returned  to  the 
State  from  the  sale  of  prison-made 
goods,  Massachusetts  ranks  high 
among  the  nation's  correctional 
systems.-1  The  total  receipts  from 
the  sale  of  products  manufactured 
in  Walpole,  Norfolk,  Framingham, 
and  Concord,  to  the  state  or  a 
county,  city  or  town  (under  a 
"State-Use  System"  which  forbids 
Large  scale  sales  to  the  public-2) 
amounted  to  $1,842,509.67  in  the 
year  ending  June  30,  1963. 

Men  and  women  working  in  the 
industrial  shops  or  on  maintenance 
duties  receive  wages  of  15,  25,  or 
30  cents  a  day,  depending  on  the 
nature  of  the  work  performed. 
This  graduated  scale  of  compensa- 
tion based  on  skill  and  industry  is 
not  fixed  by  statute  but  is  estab- 
lished by  the  Commissioner  on  the 
recommendations  of  the  Super- 
intendents and  is  subject,  of  course, 
to  appropriations  from  the  General 
Fund.  At  least  half  of  the  money 
earned  by  an  inmate  must  be  held 
for  him  until  the  day  of  his  re- 
lease. Because  the  day  of  release  is 
so  prolonged  or  indefinite  for  those 
committed  as  Defective  Delinquents 
and  "Sexually  Dangerous  Persons" 
the  law  has  made  an  exception, 
permitting  the  superintendent  in 
charge  to  expend  on  behalf  of  these 
inmates  "any  part  or  all  of  such 
money."23 

Academic  Education 

An  extensive  program  carried  on 
by  18  qualified  civilian  teachers  and 
directed  by  a  Supervisor  of  Edu- 
cation for  the  Department  affords 
ample  opportunity  for  an  inmate 
to  acquire  an  education  or  to  sup- 
plement his  schooling  completed 
prior  to  imprisonment.  Approxi- 


mately 95%  of  the  inmates  at  the 
Walpole  institution  had  not  com- 
pleted high  school  at  the  time  of 
sentence.  The  average  inmate  has 
gone  no  further  than  the  seventh 
grade.  Instruction  ranges  from 
classes  for  illiterates  through  sen- 
ior high  school.  Inmates  are  given 
the  opportunity  to  achieve  a 
high  school  equivalency  certificate 
through  the  correspondence  course 
program  of  the  Department  of  Edu- 
cation. Inmates  may  take,  without 
charge,  a  wide  variety  of  corre- 
spondence courses  merely  for  their 
educational  value.  Citizen  volun- 
teers and  students  from  Harvard 
University  also  contribute  to  the 
program  by  conducting  classes  on 
a  part-time  basis  in  special  subjects. 

Vocational  Training 

Many  inmates  have  learned  use- 
ful trades  by  work  performed  in 
the  industrial  shops.  The  Depart- 
ment is  planning  a  more  adequate 
vocational  training  program  but, 
at  the  present  time,  lacks  an  institu- 
tion for  youthful  offenders  that 
could  provide  such  training  with 
modern  equipment. 

Increasing  attention  is  being 
given  to  developing  vocational 
skills  in  radio  repair,  auto  me- 
chanics and  carpentry.  At  Norfolk, 
an  apprentice  training  program  is 
in  operation — a  joint  effort  of  the 
Department  of  Correction  and  the 
Department  of  Labor  and  Indus- 
tries. It  aims  to  provide  basic 
training  in  six  different  trades 
(furniture  upholstery,  sheet  metal, 
electrical,  baking,  painting  and 
carpentry),  in  order  that  inmates, 
after  release,  can  complete  their 
training  in  outside  industry  and 
eventually  qualify  as  journeymen. 

Recreation  and  Social  Activities 

Massachusetts  has  long  recog- 
nized the  wisdom  of  encouraging 
recreational  activities  in  its  institu- 
tions. Shortly  after  the  creation  of 
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the  Department  of  Correction — 
some  43  years  ago — the  Legislature 
authorized  the  Commissioner  to  in- 
>titute  "organized  athletic  sports."24 
The  expansion  of  these  activities 
warranted  the  creation,  in  1959,  of 
a  new  position — a  Supervisor  of 
Recreation — and  the  placing  of  a 
recreational  officer  in  each  of  the 
institutions,  except  the  prison 
camps. 

Recreation  in  each  institution 
encompasses  not  only  organized 
iporta  but  the  constructive  use  of 
leisure  time  in  intellectual  as  well 
as  physical  activities.  Major  and 
minor  sports  are  encouraged  and 
competition  with  teams  coming  in 
from  the  community  stimulates 
team  play  and  sportsmanship.  The 
men's  institutions  offer  a  wide 
range  of  athletic  opportunities, 
from  football,  baseball  and  basket- 
ball to  boxing,  volley  ball,  hand 
ball  and  other  minor  sports.  A 
variety  of  intramural  competition 
allows  participation  by  a  large 
number  of  inmates. 

The  cost  of  athletic  equipment 
is  met  out  of  the  profits  of  the  in- 
mate-managed canteen,  supple- 
mented by  donations  from  time  to 
time  from  generous  friends  of  the 
Department. 

Television  and  weekly  movies 
keep  the  inmates  in  touch  with  the 
outside  world.  Professional  enter- 
tainers bring  in  outside  talent  for 
variety  shows  on  special  occasions, 
while  inmate  musicians  and  singers, 
sometimes  assisted  by  professionals 
from  the  community  afford  oppor- 
tunities for  self-expression.  Citi- 
zens have  made  notable  contribu- 
tions in  many  ways  to  assist  in- 
mates in  all  of  our  institutions, 
not  only  in  recreational  activities 
but  in  the  educational  program  and 
in  religious  worship  and  fellow- 
ship.25 

In  each  institution  one  will  find 
numerous  organized  social  groups, 


some  operated  by  inmates  under 
institutional  supervision,  some 
sponsored  by  outside  agencies.  Wal- 
pole's  dramatic  club,  The  Mas- 
quers, (now  inactive),  and  Norfolk's 
famous  debating  team  that  has  won 
victories  over  many  university 
teams,  exemplify  creative  work  of 
a  high  order.  Stamp  clubs,  chess 
clubs,  public  speaking  classes, 
Great  Books  study  groups,  and 
many  others  contribute  toward  a 
more  normal  life  in  an  existence 
that  in  many  ways  tends  to  deteri- 
orate a  personality. 

Prisoners  in  Framingham,  Con- 
cord, Norfolk,  Walpole  and  Bridge- 
water  produce  their  own  news- 
papers and  exchange  copies  with 
many  institutions  throughout  the 
country.  Such  publications  consti- 
tute what  is  known  as  "the  penal 
press,"  in  recent  years  a  powerful 
force  in  bridging  the  communica- 
tions gap  between  the  confined 
and  the  free.  There  are  now  about 
200  regularly  issued  newspapers 
or  magazines  reflecting  inmate 
thinking  from  all  parts  of  the 
country,  and,  in  the  words  of  Wal- 
pole's  Mentor,  "dedicated  to  pro- 
mote better  understanding  with 
the  outside."26 

Inmates  are  allowed  considerable 
freedom  in  the  evening  hours, 
making  it  possible  for  them  to  take 
part  in  these  activities — a  sharp 
contrast  to  the  practice  a  few  years 
ago  of  locking  state  prison  inmates 
in  their  cells  at  4:45  in  the  after- 
noon. 

Social  Work 

Each  institution,  except  the  For- 
estry Camps,  is  supplied  with  social 
workers  who  are  responsible  for 
the  compilation  of  accurate  rec- 
ords of  an  inmate's  pre-institutional 
and  institutional  history  and  the 
preparation  of  transfer  summaries. 
In  personal  interviews  with  in- 
mates, they  offer  assistance  with 
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problems  the  inmate  is  unable  to 
solve  alone,  such  as  his  veteran's 
status  or  rights,  the  operation  of 
deportation  laws  as  they  might  per- 
tain to  his  case,  social  security  for 
his  family,  and  the  like.  They  can 
also  refer  the  inmate  to  the  appro- 
priate individual  who  can  answer 
his  questions  relating  to  his  sen- 
tence, his  parole  eligibility  date, 
or  other  matters  of  special  concern 
to  him. 

The  training  of  graduate  stu- 
dents from  local  schools  of  social 
work  by  placements  within  the  cor- 
rectional institutions  is  part  of  the 
Department's  working  relationship 
with  the  Division  of  Legal  Medi- 
cine of  the  Department  of  Mental 
Health. 

Health  Services 

The  law  requires  that  a  prisoner 
on  entrance  to  a  state  or  county 
institution  (if  committed  for  30 
days  or  more)  be  given  "a  thorough 
physical  examination."27  Each  cor- 
rectional institution  is  supplied 
with  medical  and  dental  facilities. 
Medical  and  surgical  needs  can 
usually  be  promptly  attended  to  at 
the  institution,  but,  for  major 
operations,  a  male  inmate  can  be 
transferred  to  the  well-equipped 
hospital  at  Norfolk.  Framingham 
inmates  in  need  of  special  medical 
or  surgical  treatment  can  be  tem- 
porarily conveyed  to  local  doctors' 
offices  in  the  city  of  Framingham 
or  to  the  Framingham  Union  Hos- 
pital. 

Psychiatric  and 
Psychological  Services 

In  addition  to  the  psychiatrists 
assigned  to  the  Hospital  for  Crim- 
inally Insane  at  Bridgewater,  the 
Department  has  one  full-time  psy- 
chiatrist who  divides  his  time  be- 
tween Norfolk  and  Walpole  and 
six  part-time  psychiatrists  in  train- 
ing, each  spending  one  day  a  week 


at  Norfolk  or  Walpole  and  six 
part-time  psychiatrists  in  training, 
each  spending  one  day  a  week  at 
Concord.  These  men  are  affiliated 
with  the  Massachusetts  Mental 
Health  Center.  The  Department 
can  also  call  upon  other  psychia- 
trists from  the  Division  of  Legal 
Medicine  of  the  Department  of 
Mental  Health  with  whom  it  has 
a  close  working  relationship  (see 
"Department  of  Mental  Health"). 

Counseling  services  are  available 
at  Framingham,  Concord,  Norfolk 
and  Walpole.  Psychiatrists,  clinical 
psychologists  and  psychiatric  social 
workers  from  both  the  Department 
of  Correction  and  the  Department 
of  Mental  Health  provide  group 
and  individual  psychotherapy  and 
psychiatric  case  work  services.  At 
the  present  time  some  10-15%  of 
the  institution  populations  re- 
ceive these  services  which  they 
seek  mostly  on  their  own  initiative. 
Counseling  staffs  also  carry  on  re- 
search and  training  and  take  part 
in  the  Officers  Training  School. 

Many  inmates  are  continued  in 
psychiatric  therapy  upon  their 
parole  or  discharge,  usually  with 
the  same  therapist  who  treated 
them  in  the  institution,  at  the  Di- 
vision of  Legal  Medicine  Parole 
Clinic  in  Boston.  (See  "Depart- 
ment of  Mental  Health.")  For 
those  outside  of  Boston  limited 
therapy  services  can  be  arranged 
through  local  Court  Clinics. 

Graduate  students  in  psychiatry 
from  Harvard,  and  Boston  Univer- 
sity are  receiving  field  training  at 
our  correctional  institutions  in 
collaboration  with  the  Division  of 
Legal  Medicine. 

Help  for  the  Alcoholic 
and  Drug  Addict 

Recognizing  the  fact  that  crime 
and  alcoholism  are  closely  associ- 
ated, Alcoholic  Anonymous  groups 
from  the  outside  meet  at  frequent 
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intervals  with  the  inmates  in  each 
of  the  correctional  institutions. 

In  recent  vears  the  Department 
has  turned  its  attention  to  the  task 
of  helping  prisoners  who  have  been 
users  of  narcotics.  In  1962  it  initi- 
ated a  'pilot  program"  at  the  state 
prison  to  test  the  feasibility  of 
group  counselling  for  these  men, 
out  of  which  grew  a  self-help  or- 
ganization calling  itself  SNAP 
(Special  Narcotics  Addiction  Pro- 
gram), patterned  on  the  principles 
of  AA.  It  is  hoped  that  this  group 
which  is  self-directed,  although 
assisted  by  the  staff  of  the  institu- 
tion, will  lead  to  similar  groups  in 
the  community  to  assist  men  after 
release  from  the  institution. 

A  vocational  Work 

At  each  institution,  an  inmate 
in  his  unassigned  time  (mostly  in 
the  evening  hours)  is  permitted  to 
encase  in  a  hobbv  or  in  the  manu- 
facture  of  articles  of  a  varied  sort 
that  can  be  sold  to  the  public  at 
the  institution.  Phillips  Brooks 
House  of  Harvard  University,  in 
cooperation  with  the  Department, 
promotes  an  annual  public  exhibi- 
tion of  the  inmates'  drawings  and 
paintings. 

Inmate  Contributions 

There  is  probably  no  institu- 
tional group  more  willing  and 
ready  to  respond  to  the  appeals  of 
public  and  private  charitable  agen- 
cies than  the  inmates  of  our  cor- 
rectional institutions.  Requests  for 
blood  donations  for  the  American 
Red  Cross  and  the  Massachusetts 
Veterans'  Services,  for  subjects  for 
medical  research  experiments,  for 
assistance  in  the  drive  for  funds 
for  the  American  Cancer  Society 
and  the  "Jimmy  Fund,"  for  readers 
for  tape-recording  books  for  the 
National   Braille   Press,   and  for 


other  assistance  in  public  causes, 
have  always  met  with  a  generous 
response. 

Correctional  Officers 

A  total  complement  of  approxi- 
mately 1,100  correction  officers  is 
responsible  for  the  security  of  the 
Department's  seven  institutions. 
These  men  and  women,28  many  of 
whom  have  devoted  almost  a  life- 
time to  their  arduous  duties,  are 
not  only  charged  with  the  custody 
of  sentenced  prisoners — their  most 
essential  duty — but  play  an  impor- 
tant role  in  the  rehabilitation  of 
those  under  their  care. 

The  term  "guard"  has  been  re- 
placed by  that  of  "correction  of- 
ficer" in  recognition  of  the  fact 
that  he  has  an  opportunity  of  ex- 
erting a  powerful  corrective  influ- 
ence over  the  inmates  with  whom 
he  is  in  daily  contact.  Statutes, 
rules  and  the  specifications  for  the 
position  now  point  to  this  aspect 
of  his  duties.  He  may  be,  as  the 
rules  say,  "both  counselor  and  disci- 
plinarian." Many  officers  find  this 
balance  difficult  to  maintain  and 
yet  acknowledge  that  society  is 
poorly  protected  if  an  inmate,  dis- 
charged from  the  prison,  has  not 
undergone  some  change  in  atti- 
tude. An  officer  should  be  "friendly 
not  familiar,  sympathetic  not  maud- 
lin, firm  not  harsh,  constant  not 
obstinate,  vigilant  not  unduly  sus- 
picious, strict  not  unjust."29 

An  applicant  for  a  permanent 
position  of  male  correction  officer, 
which  is  open  only  to  those  with  at 
least  one  year's  residence  in  Mas- 
sachusetts, must  pass,  with  a  grade 
of  at  least  70,  a  written  Civil  Ser- 
vice examination,  must  meet  cer- 
tain physical  and  strength  require- 
ments, be  not  less  than  5  feet  7 
inches  in  height  and  not  less  than 
135  pounds  in  weight  and  must  be 
over  22  and  under  40  at  the  time 
of  the  examination.30  An  oral  in- 
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terview  has  no  weight  in  the  ex- 
amination.31 Disabled  veterans  who 
pass  the  examinations  are  placed 
at  the  top  of  the  list,  with  veterans 
next,  followed  by  non-veterans.32 
The  law  permits  no  educational  re- 
quirements.33 No  person  who  has 
been  convicted  of  a  felony  or  con- 
fined in  a  jail  or  house  of  correc- 
tion can  be  appointed  by  the  Com- 
missioner to  any  position  involving 
personal  and  direct  contact  with 
prisoners.34 

After  his  appointment  as  a  per- 
manent correction  officer,  he  must 
serve  a  probationary  period  of  6 
months  during  which  time  he  may 
be  discharged  from  the  service, 
after  he  has  been  given  a  30-day 
trial,  if  the  Commissioner  believes 
his  conduct  or  capacity  or  the  char- 
acter or  quality  of  the  work  per- 
formed is  not  satisfactory.  He  has 
no  appeal  from  this  decision.35 

The  officers  work  a  40-hour  week 
and  start  at  a  salary  of  $5,135.00 
per  year  which  is  increased  by  six 
annual  increments  to  $6,507.8036 

Officer  Training 

Prior  to  1955,  there  were  few  op- 
portunities for  officers,  during  their 
period  of  work,  to  get  formal  train- 
ing in  their  duties  and  the  rules 
and  policies  of  the  Department, 
but  the  new  correctional  laws  of 
that  year  made  training  manda- 
tory.37 Training  programs  were 
inaugurated  in  April,  1956.  Under 
the  direction  of  the  Deputy  Com- 
missioner for  Personnel  and  Train- 
ing, assisted  by  a  Supervising 
Training  Officer  and  two  Training 
Instructors  (full-time  Civil  Service 
positions),  training  consists  of:  (1) 
a  five-wreeks  course  for  new  officers 
which,  according  to  the  statute, 
must  include  "use  of  firearms,  judo 
training,  and  a  course  of  lectures 
relating  to  the  problems  of  crime, 
and  criminal  detention,  rules  and 
regulations   of   the   said  Depart- 


ment, together  with  its  procedures, 
policies,  and  practices";  (2)  a  "re- 
fresher course"  for  permanent  of- 
ficers, given  from  time  to  time  con- 
sisting of  two  weeks  of  discussions, 
demonstrations,  and  visits  to  other 
institutions;  (3)  special  courses  for 
top  level  officers  in  administration 
and  supervision;  and  (4)  continu- 
ous in-service  training  conducted 
by  institutional  training  officers  at 
Walpole,  Norfolk,  Concord  and 
Bridgewater  who  are  appointed  by 
their  respective  Superintendents. 
Social  workers,  psychologists, 
teachers  and  industrial  instructors 
sometimes  attend  the  refresher 
courses,  although  most  of  the  train- 
ees are  correctional  officers.  The 
basic  course  for  new  officers  and 
the  "refresher  courses"  are  held  at 
the  Central  Officers'  Training 
School  at  Bridgewater.  Personnel 
from  the  county  institutions  are  in- 
vited and  sometimes  attend,  but  in 
recent  years  some  of  the  Houses  of 
Correction  have  set  up  their  own 
training  courses. 

Lecturers  and  discussion  leaders 
are  drawn  from  the  Departments 
of  Correction  and  Mental  Health, 
the  Parole  Board,  the  State  and 
local  Police,  frequently  from  other 
state  departments  or  agencies,  from 
local  universities,  from  the  United 
Prison  Association  of  Mass.,  and 
occasionally  from  other  states,  and 
from  private  industry.  A  most  im- 
portant factor  in  the  success  of  the 
training  school  has  been  the  will- 
ingness of  so  many  lecturers  to  give 
freely  to  the  school  their  time  and 
special  talents — many  of  them  ap- 
pearing at  every  training  session. 

Framingham  has  its  own  train- 
ing program,  although  it  does  not 
have  a  full  time  in-service  training 
officer. 

Special  courses  for  correctional 
personnel  in  mental  health,  in 
case  work  and  in  group  coun- 
seling   are    given    by    the  pro- 
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fessional  staffs  from  the  insti- 
tution or  the  central  office,  as- 
sisted by  personnel  from  the  Divi- 
sion of  Legal  Medicine  of  the  De- 
partment of  Mental  Health.  Some 
of  the  correctional  officers  have 
had  opportunities  for  special  in- 
struction in  the  use  of  gas  (given  by 
an  expert  from  Federal  Labora- 
tories, Inc.),  in  civil  defense,  and 
in  first  aid  (given  by  the  Boston 
Chapter  of  the  Red  Cross).  Twelve 
of  the  correctional  staff  have  at- 
tended the  one-week  in-service 
training  course  given  at  the  Fred- 
erick A.  Moran  Memorial  Insti- 
tute on  Delinquency  and  Crime 
held  at  St.  Lawrence  University  in 
New  York  State.  Two  officers  have 
attended  the  eight-weeks  course  of 
training  at  the  Institute  of  Correc- 
t  i  o  n  a  1  Administration  of  the 
School  of  Government  and  Public 
Administration  of  the  American 
University,  Washington,  D.  C, 
while  some  officers  take  special 
courses  in  neighboring  universities 
on  their  own  time.  The  state  Bu- 
reau of  Personnel  and  Standardiza- 
tion offers,  from  time  to  time,  a 
course  of  management  training  for 
key  supervisory  employees  in  the 
state  service  that  has  been  of  value 
to  the  top  correctional  command. 

Research 

It  is  the  Commissioner's  statu- 
tory duty  to  "cause  to  be  conducted 
studies  furthering  the  Depart- 
ment's knowledge  of  rehabilitation 
of  the  criminal  offender."38  A  be- 
ginning has  been  made  with  the 
creation  of  one  research  position 
(Supervisor  of  Research)  in  1960, 
although  research  facilities  and 
staff  are  not  yet  adequate  to  meet 
this  requirement.  Some  special 
projects  have  been  completed  or 
are  in  the  process  of  completion  by 
the  Department,  or  by  the  Division 
of  Legal  Medicine  of  the  Depart- 
ment of  Mental  Health,  or  by  lo- 


cal Universities  with  Department 
cooperation.  Plans  call  for  an  ex- 
panded research  program  as  facili- 
ties permit. 

In  view  of  the  general  criticism 
leveled  at  prisons  today  for  their 
failure  to  reduce  recidivism  in  any 
significant  degree,  in  spite  of  elabo- 
rate rehabilitation  facilities,  the 
most  crucial  question  in  penology 
today  is:  "How  effective  is  modern 
correctional  treatment?"  No  defi- 
nite answer  can  be  given  to  this 
question  without  an  adequate  re- 
search staff. 


1.  C.  770,  Acts  of  1955.  See  New  Correc- 
tional Laws  of  Massachusetts — An 
Analysis  of  Chap.  770  of  the  Acts  of 
1955,  published  by  the  United  Prison 
Association  of  Massachusetts.  The  so- 
called  Wessel  Committee  reports  are 
in  Sen.  Doc.  No.  750-1955  (first  re- 
port) and  Sen.  Doc.  No.  3199-1956 
(second  report).  For  a  comprehensive 
treatise  on  the  laws  in  the  U.  S.  re- 
lating to  correctional  administration 
as  well  as  to  sentencing,  probation, 
punishment,  parole,  pardon,  etc.,  see 
The  Law  of  Criminal  Correction  by 
Sol  Rubin  et  al.,  West  Pub.  Co.,  St. 
Paul,  1963  ($12.50). 

2.  G.L.,c.27,s.  1. 

3.  G.L.,c.  124,  s.  1. 

4.  G.L.,c.  124,s.2,c.27,s.2. 

5.  G.L.,c.27,s.3. 

6.  G.L.,c.  124,s.l. 

7.  G.L.,c.  125,  s.  1. 

8.  G.L.,  c.  127,  s.  20. 

9.  An  initial  sum  of  $1,100,000  was  ap- 
propriated for  the  Reception  Center. 

10.  From  Rules  and  Regulations  for  the 
Direction  of  the  Officers  and  Employ- 
ees of  the  State  Penal  Institutions  for 
Males,  1961,  at  p.  10.  The  Rules  also 
caution  officers  that  "only  the  amount 
of  physical  force  necessary  to  accom- 
plish the  desired  result  is  authorized." 
A  similar  rule  is  applicable  in  the  in- 
stitution for  women  at  Framingham. 

11.  The  Superintendent  is  permitted  to 
place  an  inmate  in  isolation,  for  an 
infraction  of  the  rules,  for  a  period 
of  not  more  than  15  days  for  any  one 
offense.  Such  punishment  is  ordered 
not  upon  the  judgment  of  one  officer 
but  by  an  institutional  Disciplinary 
Board  after  a  formal  hearing  at  which 
the  offending  prisoner  may  speak  in 
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his  own  defense.  An  isolation  unit 
must  be  provided  with  light,  ventila- 
tion and  adequate  sanitary  facilities 
and  may  contain  a  minimum  of  fur- 
niture. Inmates  so  confined  are  en- 
titled to  one  full  meal  a  day.  i'G.L., 
c.  127,  s.  39 — s.  41.)  But  inmates  from 
any  institution  who  are  continuously 
troublesome  may  be  placed  in  the 
Department  Segregation  Unit  at  Wal- 
pole  for  an  indefinite  period.  (See 
■M.C.I.,  Walpole,"  p.  81.) 

12.  G.L..  c.  127,  s.  32.  This  law  first  ap- 
peared in  the  Revised  Statutes  of 
1836  (c.  144,  s.  52). 

13.  G.L..C.  127,s.36A. 

14.  G.L..C.  127,s.  87. 

15.  G.L.,  c.  127,s.90A. 

16.  G.L.,  c.  127,  s.  88.  Also  in  Mass.  Con- 
stitution, Art.  XLVI,  Sec.  4,  of  Amend- 
ments. See  "What's  New  in  the  Work 
of  the  Church  and  the  Chaplain  in 
Correctional  Institutions?"  Albert 
Morris,  editor,  Correctional  Research 
Bull.  £11  (1961),  United  Prison 
Assoc.  of  Mass. 

17.  G.L.,  c.  233,  s.  20A.  See  the  37th 
Report  of  the  Judicial  Council  for 
1961,  pp.  31-34,  92-95. 

18.  G.L.,c.  127,  s.  48. 

19.  Prisoners  at  Bridgewater  (who  are 
sentenced  only  for  drunkenness)  work 
on  the  farm  and  on  maintenance  du- 
ties; the  Defective  Delinquents  make 
clothing  and  other  articles  for  insti- 
tutional use  only;  the  State  Hospital 
inmates  are  not  "prisoners"  and  do 
not  engage  in  any  industrial  work. 
The  prisoners  and  the  Defective  De- 
linquents are  paid  for  their  work. 

20.  G.L.,  c.  127,  s.  61,  s.  51. 

21.  See  "What's  New  in  Prison  Indus- 
tries?" Edwin  Powers,  editor,  Correc- 
tional Research  Bull.  #6  (1955), 
United  Prison  Assoc.  of  Massachusetts. 

22.  G.L..C.  127,  s.  51— s.  73. 

23.  G.L.,c.  127,s.4SA. 

24.  G.L.,c.  127,  s.  19. 

25.  See  "What's  New  in  Citizen  Partici- 
pation in  Correctional  Programs?" 
Albert  Morris,  editor,  Bulletin  No.  10 
(1960),  United  Prison  Assoc.  of  Mass. 

26.  See  Goodsell,  J.  X.,  in  The  Penal 
Press:  Voice  of  the  Prisoners,  in  Fed- 
eral Probation,  June,  1959.  In  a  na- 
tional review  of  the  "Penal  Press"  the 
Mentor  was  awarded  4th  place  for 
excellence.  Sat.  Rev.  of  Literature, 
February,  1963. 

27.  G.L.,  c.  127,  s.  16.  See  "What's  New 
in  Medical  Services  in  Correctional 


Institutions?"  Albert  Morris,  editor, 
Correctional  Research  Bulletin,  No. 
12  (1962),  United  Prison  Assoc.  of 
Mass. 

28.  Of  the  total  correctional  officer  staff 
of  approximately  1,100,  there  are  58 
female  officers  who  are  assigned  to 
Framingham. 

29.  From  Rules  and  Regulations  for  the 
Direction  of  the  Officers  and  Employ- 
ees of  the  State  Penal  Institutions  for 
Males,  1961. 

30.  G.L.,  c.  125,  s.  4.  There  are  no  statu- 
tory age  limits  for  female  correction 
officers. 

31.  G.L.,c.  31,  s.  10. 

32.  G.L.,c.  31,s.23. 

33.  G.L.,c.  31,  s.  6A. 

34.  G.L.,  c.  125,  s.  9. 

35.  G.L.,c.  31.S.20D. 

36.  Salaries  are: 


Grade 

Title 

Min. 

Max. 

11 

Correction  Officer 

$5,135.00 

$6,507.80 

12 

Senior  Correction 
Officer 

5,491.20 

6,957.60 

14 

Supervising  Correction 

Officer  6,393".40 

8,109.40 

17 

Assistant  Deputy 
Superintendent 

7,880.60 

9,939.80 

19 

Deputy  Superin- 
tendent 

8,795.80 

11,198.20 

24 

Superintendent  (except 

at  Bridgewater)  11,484.20 

14,573.00 

25 

Superintendent  at 
Bridgewater 

12,027.60 

15,288.00 

13 

Correction  Officer 
Chef 

5,964.40 

7,508.80 

12 

Correction  Social 
Worker 

5,491.20 

6,957.60 

14 

Head  Correction  So- 
cial Worker 

6,393.40 

8,109.40 

At  Framingham,  where  there  are  no 
Supervising  Officers,  the  salary  scale 
is  the  same  as  at  the  male  institu- 
tions, except  for  the  position  of  Dep- 
uty Superintendent,  which  is  soon  to 
be  equated  with  the  comparable  po- 
sition in  the  male  institutions.  For 
prison  camp  officers'  salaries,  see  foot- 
note 28  of  the  section  on  "Correc- 
tional Institutions."  The  Supervising 
Training  Instructor  is  in  Grade  17, 
the  Training  Instructors  in  Grade  14. 
All  correctional  officers  are  classified 
under  Civil  Service  except  the  Deputy 
Superintendents  and  Superintendents 
who  are  appointed  by  the  Commis- 
sioner and  serve  during  his  pleasure. 
(G.L.,  c.  125,  s.  2.)  C.  775  of  the  Acts 
of  1963  changed  the  salary  schedule, 
not  only  by  adding  10%  to  all  job 
groups,  retroactive  to  July  1,  1963 
(reflected  in  the  above  figures),  but 
bv  providing  for  an  additional  10%, 
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to  commence  on  April  1,  1964  (not  re- 
flected in  the  above  figures),  for  all 
persons  holding  a  position  in  the 
State  Classification  plan  properly 
called  "professional" — any  position 
"the  specifications  for  which  require 
(a)  a  consistent  exercise  of  discretion 
and  judgment  in  a  formal  and  well- 
organized  field  of  knowledge,  and  (b) 
academic  study,  training,  or  experi- 
ence of  a  scope  and  character  com- 
mensurate with  the  duties  of  the  office 
or  position,  and  (2)  the  duties  of 
which  are  described  under  a  title 
classified  as  a  professional  occupation 
under  code  numbers  0-00  to  and  in- 
cluding 0-39.99  in  the  'Dictionary  of 
of  Occupational  Titles,'  prepared  by 
the  Employment  Service  in  the  United 
States  Department  of  Labor."  Under 
this  law  the  following  employees  in 
the  Department  of  Correction  will  be 
classified  as  "professional"  and  receive 
a  10^  (approximate)  increase,  effec- 
tive April  1.  1964:  physicians,  dentists. 


nurses,  dieticians,  occupational  thera- 
pists, pharmacists  and  hospital  direc- 
tors; psychologists,  psychiatrists,  social 
workers  and  directors  of  treatment; 
the  business  agent  and  junior  ac- 
countants; teachers,  training  officers, 
school  principals  and  the  supervisor 
of  education;  research  personnel; 
parole  officers  and  the  director  of 
parole  services. 

37.  G.L..  c.  125,  s.  9.  See  "What's  New 
in  Education  for  the  Correctional 
Worker?"  Albert  Morris,  editor,  Cor- 
rectional Research  Bull.  No.  13  (1963), 
United  Prison  Assoc.  of  Mass. 

38.  G.L.,  c.  124,  s.  1.  See  "What's  New 
in  Correctional  Research?"  Albert 
Morris,  editor,  Correctional  Research 
Bull.  No.  8  (1958),  United  Prison 
Assoc.  of  Mass.  In  1964  the  National 
Council  on  Crime  and  Delinquency 
will  sponsor  a  new  publication,  "The 
Journal  of  Research  in  Crime  and  De- 
linquency" to  appear  bi-annually 
(subs.  $4.50  per  year). 
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The  Department's  Seven 
Institutions 

Each  of  the  Department's  five 
major  institutions — Bridgewater, 
Norfolk,  Walpole,  Concord  and 
Framingham — were  designed  for  a 
special  purpose  and,  together  with 
two  modern  forestry  camps — Plym- 
outh and  Monroe  and  another 
under  construction  at  Warwick — 
enable  the  Commissioner  to  plan  a 
diversified  treatment  program  un- 
der varying  degrees  of  custodial 
control. 

Transfer  of  Inmates  from 
One  Institution  to  Another 

The  Commissioner  has  broad 
powers  of  transfer  without  the  in- 
tervention of  a  court.  He  may  or- 
der an  inmate  transferred  from 
any  state  correctional  institution 
for  males  to  any  other.  He  may, 
with  the  approval  of  the  Sheriffs, 
order  any  sentenced  prisoner  con- 
veyed from  any  jail  or  house  of 
correction  to  any  other  such  insti- 
tution or  to  Concord,  Norfolk, 
Bridgewater  or  Framingham,  and 
from  any  correctional  institution 
except  the  state  prison,  to  any  jail 
or  house  of  correction.  The  Gov- 
ernor and  Council  must  approve 
before  the  Commissioner  can  trans- 
fer a  state  prison  inmate  to  a  jail 
or  house  of  correction.1  The  Com- 
missioner can  also  transfer  to  the 
Youth  Service  Board  (with  its  con- 
sent) any  boy  under  17  sentenced 
to  Concord  and  any  girl  under  17 
sentenced  to  Framingham.2  Youths 
under  the  control  of  the  Board 
cannot,  however,  be  transferred  to 
a  correctional  institution  of  the 
Commonwealth. 

Transfer  of  Inmates  from 
One  State  to  Another 

All  of  the  New  England  states 
are  now  parties  to  a  New  England 


Interstate  Corrections  Compact, 
approved  by  the  Governor  of  Mas- 
sachusetts on  July  25,  1962,  and, 
prior  to  that,  by  all  other  New 
England  states.3  This  Compact 
permits  any  of  the  New  England 
states  to  enter  into  a  contract  (in 
Massachusetts  each  contract  must 
have  the  approval  of  the  Governor 
and  Council)  to  transfer  to  any 
other  state,  with  its  consent,  any 
male  or  female  offender  who  is 
committed,  under  sentence  to,  or 
confined  in  a  penal  or  correctional 
institution  (in  Massachusetts  not 
to  include  inmates  of  county  houses 
of  correction  and  jails).  "The  pur- 
pose of  this  Compact  is  to  provide 
for  the  mutual  development  and 
execution  of  .  .  .  programs  of  co- 
operation for  the  confinement, 
treatment  and  rehabilitation  of  of- 
fenders with  the  most  economical 
use  of  human  and  material  re- 
sources." Chief  advantages  to  be 
gained  by  this  interstate  agreement 
are:  (1)  resources  can  be  pooled 
to  meet  special  types  of  treatment 
needs,  thus  eventually  allowing 
for  better  program  development 
more  economically  than  could  be 
effected  by  individual  states  re- 
stricted to  their  own  facilities;  (2) 
inmates  from  states  other  than  the 
one  in  which  they  are  confined  can 
be  transferred  to  institutions  of 
their  home  state  to  facilitate  ad- 
justment, when  parole  is  imminent 
or  when  family  visits  are  desirable; 

(3)  prison  administrators  can  break 
up  hostile  groups  of  inmates,  and 

(4)  take  care  of  overcrowding  in 
emergencies. 

When  a  transfer  is  made,  the 
receiving  state  acts  as  the  agent  of 
the  sending  state  which  retains  its 
jurisdiction  over  the  offender  and 
may  at  any  time  terminate  the 
contract.    The  Compact  provides 
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that  persons  transferred  to  another 
state  "shall  be  treated  in  a  reason- 
able and  humane  manner  and  shall 
be  treated  equally  with  such  sim- 
ilar inmates  of  the  receiving  state 
as  may  be  confined  in  the  same  in- 
stitution. The  fact  of  confinement 
in  a  receiving  state  shall  not  de- 
prive any  inmate  so  confined  of 
anv  legal  rights  which  said  inmate 
would  have  had  if  confined  in  an 
appropriate  institution  of  the  send- 
ing state." 

This  Compact  became  effective 
on  October  23,  1962,  and  is  now 
in  operation. 

1.  M.C.I.,  Bridgewater4 

This  institution,  the  largest  of 
the  seven,  both  in  population  and 
in  area  (comprising  over  1,400 
acres),  is  located  in  South  Bridge- 
water,  about  35  miles  south  of  Bos- 
ton. Opened  in  1855  as  an  alms- 
house for  paupers,  it  became  the 
State  Workhouse  in  1872  but  after 
1887  it  was  known  as  the  State 
Farm.  In  1955,  like  all  of  the  in- 
stitutions of  the  Department,  it 
lost  its  old  title  and  became  known 
,i>  a  Ma>>achusetts  Correctional  In- 
stitution. Its  total  population  is 
usually  about  equal  to,  and  some- 
times greater  than  Norfolk,  Wal- 
pole  and  Concord  combined.  In 
this  institution  there  are  4  separate 
departments: 

a.  Its  Prison  Department  receives 
men  sentenced  by  the  courts  solely 
for  the  crime  of  drunkenness,  a 
sentence  with  a  minimum  of  60 
da]  s  and  a  maximum  of  6  months.5 
About  half  of  these  men  have 
passed  their  fiftieth  birthdays  and 
about  97%  of  them  have  been 
previously  committed  to  Bridge- 
water  or  some  other  penal  or  cor- 
rectional institution.  Obviously  the 
greatest  recidivists  in  the  whole 
{>enal  picture  are  those  who  have 
lost  their  power  or  their  wish  to 
control  their  drinking  habits.  To 


this  Department  the  courts  in  1963 
committed  3,521  men.  The  daily- 
average  population  in  that  year 
was  720,  compared  to  728  in  1962. 

During  their  relatively  short 
stay  most  of  the  men  work  on  the 
large  farm  (which  supplies  some 
of  the  meat  and  poultry  and  most 
of  the  vegetables  and  dairy  prod- 
ucts for  the  institution),  or  in  the 
cow  barns  or  poultry  houses,  or 
carry  on  the  maintenance  work  of 
the  institution.  In  their  non-work- 
ing hours,  these  men  have  available 
to  them  a  hobby  shop  and  a  li- 
brary. They  also  engage  in  recre- 
ational activities  such  as  bowling, 
card  playing,  pool  and  ping  pong. 
For  the  sedentary,  there  are  radios 
and  television. 

An  alcoholic  clinic,  established 
in  1951  offers  treatment  to  those 
who  can  profit  by  it  In  1958  a 
"Pilot  Group"  of  alcoholics  was 
formed  to  test  the  effectiveness  of 
intensive  therapy.  Encouraging 
results  have  been  reported.  Rep- 
resentatives from  the  Mass.  Gen- 
eral Hospital  of  Boston  and  the 
Harvard  University  Medical  School, 
in  cooperation  with  the  institution's 
officials,  are  conducting  research 
on  alcoholism  as  a  disease. 

In  the  prison  hospital  are  some 
90  to  110  alcoholics  (and  a  few 
drug  addicts)  committed  by  the 
courts  in  non-criminal  proceedings 
or  received  as  voluntary  admis- 
sions. The  voluntary  commitment 
program  has  been  of  considerable 
assistance  to  many  alcoholics.  As 
many  as  1,788  men  sought  this 
treatment  in  1963,  compared  to 
1,586  in  1962  and  1,027  in  1958. 
AA  groups  from  the  community 
play  an  effective  part  in  helping 
those  who  really  wish  to  face  their 
drinking  problems.  They  conduct 
regular  meetings  and  take  a  per- 
sonal interest  in  individuals  who 
seek  help.  There  are  also  in  the 
prison  hospital  a  few  aged  and  in- 
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firm  prisoners  and  others  who  pre- 
sent special  chronic  medical  prob- 
lems and  who  were  orginally  com- 
mitted to  the  state  prison  or  to 
Concord.  Some  of  these  men  are 
serving  long  sentences. 

b.  Male  defective  delinquents 
committed  by  the  courts  for  an  in- 
definite period  (see  "Defective  De- 
linquents") are  kept  in  close  cus- 
tody in  a  separate  part  of  this  in- 
stitution and  do  not  mingle  with 
the  prison  inmates.  More  extensive 
recreational  and  avocation  pro- 
grams for  these  men  have  been 
instituted  in  recent  years.  The 
average  age  of  this  group  is  about 
40,  the  average  mental  age  around 
8  years.  The  men  work  in  tailor, 
shoe,  carpentry  and  printing  shops. 
About  one  fourth  attend  academic 
classes.  The  courts  committed  6 
men  to  this  department  in  1963. 
The  daily  average  population  in 
that  year  was  158,  one  less  than  in 
1962. 

c.  The  largest  department  at 
Bridgewater  is  the  State  Hospital 
for  the  criminally  insane  who  are 
necessarily  held  under  maximum 
security.  They  are  under  the  care 
of  a  Medical  Director  appointed 
by  the  Commissioner  of  Correc- 
tion. This  appointment  must  be 
approved  by  the  Commissioner  of 
Mental  Health  for  he  has  the  su- 
pervisory and  investigatory  respon- 
sibility for  this  hospital  (as  he  has 
for  all  state  hospitals  for  the  men- 
tally ill).6  Nevertheless,  this  hospi- 
tal is  under  the  direct  control  of 
the  superintendent  of  Bridgewater 
and  under  the  legal  jurisdiction  of 
the  Department  of  Correction,  thus 
exemplifying  a  cooperative  rela- 
tionship between  two  departments. 

Over  the  past  30  years  the  ques- 
tion has  been  raised  whether  these 
men,  because  they  are  criminally 
insane,  should  be  cared  for  by  the 
Department  of  Correction  or,  be- 
cause they  are  criminally  insane 


should  be  entirely  under  the  care 
of  the  Department  of  Mental 
Health.  The  legislature  in  1935 
enacted  a  law  authorizing  transfer 
of  all  inmates  confined  in  the  State 
Hospital  at  Bridgewater  to  a  new 
hospital  to  be  constructed  at  Nor- 
folk and  to  be  under  the  control 
of  the  Department  of  Mental 
Health.  The  construction,  how- 
ever, depended  upon  receipt  of 
federal  funds  and  such  funds  were 
not  available.7  The  Governor  in 
1958  recommended  that  "the  en- 
tire physical  plant  of  the  State 
Hospital  for  the  Criminally  Insane 
and  its  inmate  population  be  trans- 
ferred from  the  Department  of  Cor- 
rection to  the  Department  of  Men- 
tal Health  .  .  .  and  that  funds  be 
provided  for  plans  and  site  acqui- 
sition for  a  new  hospital  for  the 
criminally  insane."8  This  recom- 
mendation has  not  been  adopted 
by  the  General  Court. 

Patients  at  the  State  Hospital 
needing  medical  treatment  that 
cannot  safely  or  properly  be  given 
there  can  be  transferred  to  one  of 
the  Department  of  Mental  Health 
hospitals,  provided  they  are  not 
still  under  court  sentence,  or  are 
not  deemed  to  be  escape  risks  or 
dangerous  to  others.  The  proce- 
dure of  transfer  in  such  cases  calls 
for  a  certification  of  the  need  by 
the  Medical  Director  of  the  Hospi- 
tal and  a  request  for  transfer  by 
the  Commissioner  of  Correction  to 
the  Commissioner  of  Mental 
Health.  If  the  latter  disapproves 
of  the  transfer  in  a  given  case 
within  30  days  a  court  hearing  can 
be  had  for  a  final  determination.9 

The  population  of  this  state  hos- 
pital is  a  mixed  one.  Some  men 
were  committed  prior  to  trial  be- 
cause, due  to  mental  illness,  they 
were  not  in  condition  to  stand 
trial;  some  were  committed  be- 
cause they  were  found  not  guilty 
of  the  crime  charged  by  reason  of 
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insanity;  some  were  transferred 
from  penal  or  correctional  insti- 
tutions because  they  developed 
some  mental  disease  after  commit- 
ment. About  a  fourth  were  trans- 
ferred from  hospitals  under  the 
jurisdiction  of  the  Department  of 
Mental  Health  because  they  were 
found  to  be  escape  risks  or  danger- 
ous to  other  patients  or  personnel 
but  in  such  cases  the  patient's 
rights  were  protected  and  he  was 
given  an  opportunity,  in  person  or 
through  a  relative  or  guardian,  for 
a  court  hearing. 

If  a  patient  so  transferred  to  the 
Rridgewater  State  Hospital  reaches 
a  point  where  he  is  no  longer  an  es- 
cape risk  or  dangerous  and  is  con- 
sidered a  fit  subject  for  return  to  a 
state  hospital  of  the  Department 
of  Mental  Health,  the  Commis- 
sioner of  Correction  may  request 
the  Commissioner  of  Mental 
Health  to  effect  such  a  transfer.  If 
the  latter  disapproves  of  the  trans- 
fer within  30  days  a  court  hearing 
may  be  requested  to  make  a  final 
determination.10 

A  significant  forward  step  was 
taken  in  1963  to  advance  the  treat- 
ment program  at  the  State  Hospi- 
tal through  an  affiliation  with  the 
Law-Medicine  Research  Institute 
of  Boston  University.  Personnel 
from  the  Institute  are  offering  pro- 
fessional services  in  collaboration 
with  the  State  Hospital  personnel 
and  are  also  interested  in  research 
in  the  area  of  criminal  responsi- 
bility and  in  training  Fellows  in 
legal  psychiatry. 

The  courts  committed  379  men 
to  this  hospital  in  1963,  but  many 
were  committed  merely  for  a  35- 
dav  observation  period  pending 
further  disposition,  only  155  being 
permanently  committed.  The  daily 
average  population  in  1963  was  768 
(compared  to  794  in  1962). 

None  of  these  men  is  required 
to  work,  although  many  of  them 


are  able  and  willing  to  carry  on  the 
usual  chores  that  have  to  be  done 
in  any  institution.  There  is  ample 
man-power  to  keep  the  institution 
exceptionally  clean. 

In  1955  group  therapy  was  insti- 
tuted for  some  of  the  patients. 
Since  that  time  social  work  and 
psychological  services  have  been 
increased,  and  yet  for  this  large 
population  there  have  not  been 
sufficient  personnel  or  appropria- 
tions to  carry  out  an  adequate 
treatment  program.  Through  avo- 
cational  work,  through  hobbies 
such  as  stamp  collecting  or  ceram- 
ics, gardening  in  season,  sports,  and 
more  recently,  educational  classes, 
the  State  Hospital  inmates  can 
now  lead  a  more  normal  life  and 
some  are  able  to  find  their  way 
back  to  mental  health. 

d.  In  1959  the  Department  of 
Mental  Health  established  a  Treat- 
ment Center  for  men  committed 
by  the  courts  under  the  1958  "sexu- 
ally dangerous  person"  law,  using 
part  of  the  state  hospital  property 
for  this  purpose.  Some  men  are 
committed  here  merely  for  diag- 
nostic study  pending  a  court  deci- 
sion; others  for  a  completely  inde- 
terminate term  (one  day  to  life)  as 
"sexually  dangerous  persons."  (See 
pp.  42-46.)  The  average  daily  pop- 
ulation of  the  T.C.  in  1963  was  94, 
but  15-20%  of  these  men  were  com- 
mitted for  observation  only.  There 
has  been  a  steady  increase  in  the 
total  population  of  the  T.C.  since 
its  inception. 

Bridgewater's  total  daily  average 
population  in  1963  was  1,825,  8  less 
than  in  1962. 

2.  M.C.I.,  Norfolk11 

This  medium  security,  walled 
institution  located  in  the  town  of 
Norfolk  (not  far  from  the  M.C.I. , 
Walpole)  officially  opened  in  1931, 
was  planned  for  the  more  hopeful 
and  adaptable  men.  The  more  spa- 
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cious  and  less  prison-like  aspect  of 
its  architecture,  with  dormitory 
units  instead  of  cell  blocks,  per- 
mits an  approach,  at  least,  to  "com- 
munity life"  and  represents  a  for- 
ward step  in  Massachusetts  penol- 
ogy- 

Men  are  not  committed  there 
directly  by  the  courts  but  are  re- 
ceived only  on  transfers  from  other 
correctional  institutions  after  care- 
ful screening.  Its  average  daily 
population  in  1963  was  770,  com- 
pared to  791  in  1962. 

Norfolk  has  an  extensive  indus- 
trial program  for  the  manufacture 
of  clothing,  concrete  products,  mat- 
tresses, metal  containers,  shoes,  and 
the  re-upholstering  of  furniture.  It 
also  has  a  tobacco  and  a  woodwork- 
ing shop  and  has  the  laundry  con- 
tract for  the  near-bv  Pondville 
Hospital  of  the  Department  of 
Public  Health. 

Its  treatment  program  places 
special  emphasis  on  casework  car- 
ried on  by  non-uniformed  officers 
in  charge  of  each  dormitory  unit. 
It  also  offers  many  opportunities 
for  education  through  classroom 
instruction,  leading  to  a  high 
school  equivalency  certificate.  It  is 
equipped  with  an  attractive  library 
with  over  12,000  volumes. 

Participation  of  the  men  in  group 
activities  is  a  noteworthy  feature 
of  this  institution.  Its  debating 
team  has  become  nationallv  fa- 
mous, having  won  more  than  three- 
fourths  of  its  debates  with  outside 
teams,  including  victories  over 
Harvard,  Oxford,  and  McGill.  Its 
avocational  work  has  been  the 
model  for  other  institutions.  Con- 
structive use  of  leisure  time  has 
been  a  Norfolk  policy  since  its  in- 
ception. 

It  has  a  large  assembly  hall,  seat- 
ing over  700.  It  has  no  gymna- 
sium, but  it  does  have  a  lively  pro- 
gram of  outdoor  sports.  Over  300 
individual  garden  plots  for  vege- 


tables and  flowers  are  cultivated 
by  the  inmates. 

Its  75-bed  hospital  has  been  ac- 
credited by  the  American  Medical 
Association.  It  provides  medical 
and  surgical  services,  not  only  for 
Norfolk  men  but,  in  special  cases, 
for  men  transferred  from  other 
correctional  institutions  and  from 
jails  and  houses  of  correction. 

3.  M.C.I.,  Walpole12 

In  February,  1956,  the  Common- 
wealth officially  opened  a  new  max- 
imum security  state  prison  in 
South  Walpole,  about  25  miles 
from  Boston,  and  transferred 
thereto  all  inmates  confined  in  the 
old  institution  in  Charlestown, 
which  was  then  the  oldest  state 
prison  in  the  United  States  still  in 
use.  Opened  in  1805,  that  old 
"Bastille"  served  for  a  century  and 
a  half,  but  over  a  long  period  of 
years  it  was  condemned  by  official 
commissions  and  governors  as  to- 
tally unsuited  for  a  modern  cor- 
rectional system.  It  was  finally 
abandoned  and  completely  re- 
moved from  the  scene.13 

The  courts  commit  men  to  Wal- 
pole directly  but  some  of  its  in- 
mates have  been  transferred  there, 
by  the  Commissioner,  from  other 
institutions.  All  state  prison  sen- 
tences for  a  term  of  years  have,  as 
we  have  seen,  a  minimum  and  a 
maximum  term.  The  terms  most 
commonly  used  by  the  courts  call 
for  sentences  of  3  years  to  5,  2y2 
to  3,  5  to  7  and  4  to  5,  in  that  or- 
der. (These  four  classifications 
comprised  about  half  of  all  sen- 
tences to  Walpole.)  There  are,  of 
course,  many  serving  much  longer 
sentences  and  some  75  men  serving 
a  life  term.  Most  of  the  "lifers" 
however,  have  been  transferred  to 
Norfolk. 

In  recent  years  the  crime  for 
which  more  men  are  committed  to 
Walpole  than  for  any  other  is  rob- 
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bery.  Larceny  or  burglary  used  to 
top  the  list,  as  they  do  in  most 
state  prisons.  The  age  group  25  to 
29  inclusive  represents  the  largest 
age  group  at  time  of  commitment. 
Of  all  those  committed  in  1963, 
77%  had  previously  served  time  in 
some  penal  or  correctional  insti- 
tution or  juvenile  training  school. 
This  percentage,  however,  is  not  to 
be  construed  as  a  "recidivist  rate" 
for  Walpole.  The  percentage  of 
men  now  living  a  law-abiding  ex- 
istence in  the  community  who 
have  been  discharged  from  Wal- 
pole is  not  known,  but  we  do 
know  that  of  the  478  men  sen- 
tenced to  Walpole  in  1963,  only 
69  or  H.4%  had  previously  been 
confined  in  the  Massachusetts  state 
prison.  Of  the  558  inmates  at  Wal- 
pole on  December  31,  1963,  only 
124  or  22.2%  were  recommitments 
to  the  state  prison. 

Men  working  in  the  well- 
equipped  shops  produce  many  use- 
ful articles  for  the  state,  cities  or 
towns.  Walpole,  like  most  state 
prisons,  manufactures  all  of  the 
auto  registration  plates  used  in 
Massachusetts  and  many  of  the 
street  signs  and  highway  markers. 
A  foundry  turns  out  iron,  alumi- 
num and  bronze  castings  with  a 
sales  price  of  about  $170,000  a  year. 
Brushes  for  use  in  public  buildings 
can  be  purchased  from  the  Wal- 
pole shop.  One  of  the  most  mod- 
ern print  shops  teaches  inmates  a 
useful  trade  and  prints  many  state 
forms  and  documents. 

Walpole  is  equipped  with  mod- 
ern classrooms,  three  chapels  (one 
for  each  of  the  three  major  reli- 
gious faiths),  a  large  auditorium,  a 
central  dining  room,  a  library,  (of 
approximately  10,000  volumes), 
hospital,  gymnasium  and  athletic 
field.  The  area  within  the  walls 
comprises  40  acres.  In  special  avo- 
cational  rooms  men  fashion  articles 
for  sale  to  visitors. 


A  "Segregation  Unit,"  a  separate 
building  within  the  walls,  with  ac- 
commodations for  60  men,  was 
opened  in  1959.  It  is  provided  with 
fully  furnished  cells  and  limited 
recreational  facilities  but  with  no 
access  to  the  rest  of  the  institution. 
Its  inmates  have  regular  meals  and 
the  right  of  visitation  and  periodic 
medical  and  psychiatric  examina- 
tions. Inmates  in  the  general  in- 
stitution population  of  any  of  the 
correctional  institutions  for  males 
whose  presence  there  is  "detri- 
mental to  the  program  of  the  in- 
stitution" may  be  transferred  to 
this  unit  for  an  indefinite  period 
by  the  Commissioner  upon  request 
of  the  respective  superintendents 
and  may  be  returned  by  him  when 
he  believes  they  are  ready  to  abide 
by  the  rules.14 

An  "isolation  unit/'  as  distinct 
from  the  "segregation  unit,"  is 
available  "for  the  enforcement  of 
discipline"  and  is  provided  with 
light,  ventilation,  adequate  sani- 
tary facilities  and  some  furniture. 
Inmates  may  be  confined  there  by 
the  Superintendent  for  no  longer 
than  15  days  for  any  one  offense 
and  must  be  provided  with  at  least 
one  full  meal  daily.15 

Walpole's  average  daily  popula- 
tion in  1963  was  557,  compared  to 
546  in  1962. 

4.  M.C.I.,  Concord16 

Opened  in  1878  as  the  State 
Prison  to  replace  the  old  prison  at 
Charlestown  which  was  then  tem- 
porarily closed,  Concord  is  a  maxi- 
mum-security institution.  Six  years 
later  prison  authorities,  long  con- 
cerned over  the  mingling  of  young 
offenders  with  recidivists  and  older 
men,  decided  to  re-open  Charles- 
town  for  the  latter  group  and  to 
reserve  Concord  for  the  younger 
men. 

From  1884  to  1955,  Concord  was 
known  as  the  Massachusetts  Re- 
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formatory  and  for  many  years  no 
one  over  the  age  of  30  could  be 
committed  there.  Today  there  is 
no  age  limitation.  The  Commis- 
sioner can  transfer  men  there  from 
any  of  the  other  institutions,  but 
by  and  large  it  is  used  mainly  for 
the  younger  group.  The  average 
age  of  those  committed  there  by  the 
courts  is  about  21  or  22  years.  In 
spite  of  their  youthfulness,  many 
are  well  known  to  law  enforcement 
authorities.  The  records  show  that 
at  the  time  of  commitment  in  the 
year  1963  about  63%  had  previ- 
ously served  time  in  some  institu- 
tion, usually  a  jail  or  house  of  cor- 
rection or  a  juvenile  institution.17 

Concord  receives  both  misde- 
meanants and  felons,  but  there  are 
relatively  few  serving  long  sentences 
there.  Robbery  (armed  and  un- 
armed) accounts  for  more  commit- 
ments than  any  other  offense. 

Outside  the  walled  institutions 
there  is  a  farm  dormitory  housing 
15%  to  20%  of  the  population. 
There  men  are  engaged  in  agricul- 
tural pursuits  such  as  gardening, 
dairying  and  animal  husbandry. 

Within  the  walls  the  largest  in- 
dustry is  the  manufacturing  and 
repairing  of  desks,  chairs  and  of- 
fice furniture.  Another  industry  is 
the  making  of  reinforced  concrete 
pipes.  For  many  years  Concord  has 
felt  the  need  for  a  modern  voca- 
tional training  program  for  the 
younger  offenders,  many  of  whom 
come  to  the  institution  with  very 
little  experience  or  training  in  in- 
dustry. 

Present  plans  call  for  an  exten- 
sive reconstruction  of  the  physical 
facilities  at  this  institution  in  four 
stages,  each  stage  to  require  a  sepa- 
rate appropriation  of  funds  by  the 
Legislature.  Actual  construction 
to  carry  out  plans  for  stage  one  is 
about  to  begin.  When  the  final 
stage  is  completed  Concord  will 
have  a  number  of  new  facilities: 


administration  building,  staff  din- 
ing room,  reception  and  segregated 
units,  visiting  room,  a  unit  for 
mental  health  and  psychological 
services,  kitchen  and  dining  room, 
three  chapels,  two  dormitory  build- 
ings (each  housing  208  inmates),  a 
gymnasium  and  auditorium,  in- 
firmary, a  school  building,  and  a 
laundry.  A  new  power  plant  and 
a  receiving  and  supply  building 
will  be  built  outside  the  walls. 
There  will  be  five  modern  wall 
towers,  and  an  expanded  athletic 
area  within  the  walls.  The  west 
wing  of  the  institution  will  be  re- 
moved, but  the  east  wing  will  re- 
main. The  capacity  of  the  institu- 
tion will  be  approximately  960  in 
addition  to  the  farm  dormitory  on 
the  hill  which  now  accommodates 
100.  This  dormitory  may  eventu- 
ally be  used  as  a  pre-release  unit 
for  the  Department.  Upon  com- 
pletion of  the  final  stage  of  con- 
struction, the  Commonwealth  will 
have  a  modern  institution  with 
adequate  training  facilities  for  the 
younger  offender,  but  an  institu- 
tion that  will  also  provide  ade- 
quate security  without  the  unyield- 
ing discipline  of  the  present  cell- 
block  type  of  construction. 

Concord's  daily  average  popula- 
tion in  1963  was  422,  compared  to 
449  in  1962.  Its  total  population 
now  is  about  one-half  its  "count" 
10  years  ago. 

5.  M.C.I.,  Framingham18 

This  famous  institution,  the  sec- 
ond in  the  country  to  be  built  ex- 
clusively for  women  prisoners,  was 
opened  in  1877  as  the  Reformatory 
Prison  for  Women.  In  1911  the 
word  "Prison"  wTas  removed  from 
its  title,  for  this  minimum  security 
institution  had  become  essentially 
a  Reformatory  in  spirit  and  opera- 
tion. 

In  addition  to  the  original  main 
building  of  brick  construction,  now 
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quite  inadequate  for  a  satisfactory 
correctional  program,  there  are  two 
cottages  (opened  in  1936),  one  for 
the  younger  girls  and  one  for 
mothers  with  babies,  and  expec- 
tant mothers. 

Official  study  committees  in  re- 
cent years  have  recommended  an 
extensive  building  program  to  im- 
prove the  physical  facilities  of  this 
institution.  The  Legislature  in 
1962  appropriated  funds  for  the 
construction  of  four  cottage-type 
buildings,  each  with  a  thirty-five- 
bed  capacity,  and  a  new  infirmary 
and  administration  building.  In- 
cluded in  the  plan  is  the  demoli- 
tion of  certain  sections  of  the  old 
buildings  and  renovation  of  the  re- 
maining structures  to  provide  the 
institution  with  modern  training 
facilities.  Construction  started  in 
May,  1963. 

Most  of  the  women  confined  at 
Framingham  were  committed  by 
the  District  Courts  for  misdemean- 
ors. Drunkenness  is  a  more  fre- 
quent cause  for  commitment  than 
any  other  single  offense.  In  a  study 
made  in  1959  of  the  164  inmates 
then  at  Framingham  it  was  found 
that  23.8%  were  sent  there  by 
the  courts  solely  for  drunkenness, 
but  an  analysis  of  the  case  records 
of  all  the  164  offenders  showed 
that  an  additional  40%  had  a  seri- 
ous alcoholic  problem.19 

Aside  from  drunkenness  the  most 
frequent  offenses  for  which  these 
women  were  committed  were,  in 
this  order:  Sex  crimes,  non-support, 
larceny,  idle  and  disorderly,  stub- 
bornness, assault,  and  vagrancy, 
with  some  scattering  of  miscellan- 
eous crimes. 

It  is  natural  to  think  of  the  in- 
mates of  this  institution  as  "social 
offenders"  or  products,  rather  than 
enemies  of  society.  In  the  study 
referred  to,  of  the  164  women  then 
confined  in  Framingham,  51  or 
31.1%  were  reported  to  be  from 


15  to  21  years  of  age  at  the  time 
of  commitment.  All  but  3  of  these 
young  offenders  had  prior  court 
records.  Of  the  total  group,  94.5% 
had  a  prior  court  record.  17.7% 
had  served  a  juvenile  commitment, 
while  57.3%  had  been  previously 
confined  in  some  institution  for 
adult  offenders.  About  a  third  of 
the  total  group  had  been  previ- 
ously committed  to  Framingham. 
Of  the  249  women  committed  in 
1963,  63%  had  previously  served 
time  in  a  correctional  institution, 
or  a  jail  or  house  of  correction  or 
a  juvenile  institution.  There  are 
relatively  few  commitments  for 
felonies,  although  there  are  some 
who  have  been  convicted  of  crimes 
against  property  or  against  the  per- 
son of  a  serious  nature,  who,  if 
committed  by  the  courts  for  a  term 
of  more  than  2y2  years,  must  be 
sent  to  Framingham. 

Children  born  to  inmates,  after 
a  short  period,  are  referred  to  the 
Department  of  Public  Welfare 
which  may  also  accept  the  care  of 
any  child  whose  mother  is  com- 
mitted to  the  institution.20 

Framingham's  industries  com- 
prise sewing  and  flag  making  in 
shops  recently  reconditioned  and 
equipped  with  new  machinery. 

Academic  education,  a  classifica- 
tion plan  emphasizing  individual 
needs,  and  inmate  participation  in 
recreational  and  group  activities 
feature  the  institutional  program. 
1N\ chiatrists  and  clinical  psycholo- 
gists from  the  Department  of  Men- 
tal Health  assist  in  classification 
conferences  and  individual  and 
group  therapy. 

Volunteers  from  the  community 
take  an  active  part  in  encouraging 
new  interests  and  building  new 
hope  for  the  inmates.  A  citizens' 
group,  known  as  The  Friends  of 
Framingham,  has  been  for  many 
vears  and  still  is  a  strong  supporter 
of  the  institution's  programs.  A 
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group  of  "Friendly  Visitors"  has 
taken  a  personal  interest  in  the  in- 
mates during  and  after  their  con- 
finement in  the  institution. 

A  "half-way  house"  supported 
by  private  funds  will  soon  be 
opened  in  Boston  for  women  dis- 
charged from  Framingham. 

After  serving  a  reasonable  pe- 
riod of  confinement,  any  inmate, 
except  defective  delinquents  and 
"lifers,"  may,  if  her  request  is  ap- 
proved by  the  Superintendent,  be 
employed  by  the  day  in  private 
industry  or  in  private  homes,  at 
current  wages,  outside  of  the  pre- 
cincts of  the  institution.21  This 
"Day  Work  Program"  (leaving  the 
grounds  in  the  morning  and  re- 
turning in  late  afternoon)  affords 
her  an  opportunity  to  earn  money 
for  her  family  or  for  her  own  use 
on  release.  This  privilege  is  also 
available  to  women  in  the  jails 
and  houses  of  correction,  with  the 
approval  of  the  County  Commis- 
sioners. In  either  case  the  Com- 
missioner, with  the  approval  of  the 
Governor  and  Council,  must  es- 
tablish rules  and  regulations  to 
govern  the  administration  of  the 
day-work  program. 

Framingham's  daily  average  pop- 
ulation in  1963  was  176,  compared 
to  179  in  1962  and  192  in  1961. 

The  Forestry  Camps22 

Following  recent  national  trends 
toward  the  construction  of  more 
minimum-security  institutions  for 
prisoners,23  Massachusetts  opened 
in  1952  a  forestry  camp  for  men  in 
the  Myles  Standish  State  Forest  res- 
ervation (near  historic  Plymouth), 
a  14,000  acre  tract  under  the  con- 
trol of  the  Department  of  Natural 
Resources. 

In  1955,  the  Department  of  Cor- 
rection put  into  operation  a  second 
camp  about  140  miles  from  Boston 
located  in  the  Monroe  State  Forest 


reservation  near  the  Mohawk  Trail 
in  the  Berkshires. 

The  construction  of  a  third 
camp  is  nearly  completed  in  the 
town  of  Warwick  (near  the  New 
Hampshire  line  and  about  70  miles 
west  of  Boston)  in  the  Warwick 
State  Forest  Reservation,  with  a 
capacity  for  50  men.  It  will  com- 
prise a  single  unit  and  be  pro- 
vided with  avocational  and  recrea- 
tional facilities. 

All  camps  must  be  built  on  land 
under  the  control  of  the  Depart- 
ment of  Natural  Resources — with 
the  exception  that  one  camp  may 
be  built  on  a  Metropolitan  Dis- 
trict Commission  site.  Prisoners 
assigned  to  these  camps  are  to  be 
employed  in  "reforestation,  main- 
tenance and  development  of  state 
forests."22  Before  a  camp  site  is 
approved,  a  public  hearing  must 
be  held  in  a  city  or  town  within 
ten  miles  of  the  proposed  site.24 

The  courts  do  not  commit  men 
to  the  camps.  The  Department's 
Transfer  Board  selects  prisoners 
who  wish  to  go  from  Walpole, 
Concord,  or  Norfolk,  who  are  in 
good  physical  condition,  have  good 
work  and  prison  records,  and  who 
have  not  too  long  a  term  yet  to 
serve.  The  Commissioner  also  has 
authority  to  transfer  to  the  camps 
men  serving  sentences  in  jails  or 
houses  of  correction,  but  few  such 
transfers  have  been  made. 

The  law  forbids  transfer  to  the 
camps  of  men  serving  life  sentences 
or  men  convicted  of  certain  sex 
crimes.25  The  camps  are  open  in- 
stitutions with  no  walls  or  security 
barriers  and  escape  therefrom  is 
not  difficult.  Men  are,  therefore, 
carefully  selected  and  are  informed 
that  an  escape  (or  attempt)  may 
result  in  an  additional  sentence  up 
to  ten  years,  a  return  to  their 
original  institution,  and  forfeiture 
of  all  deductions  for  good  con- 
duct.26 
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Prisoners  in  the  camps,  in  addi- 
tion to  the  deductions  of  sentence 
for  good  conduct  provided  for  in- 
mates of  correctional  institutions, 
may  be  granted  a  further  deduc- 
tion of  sentence  of  not  more  than 
2y2  days  for  each  month  while 
confined  in  a  prison  camp.  An  in- 
mate must  have  actually  served  a 
month  in  camp  before  he  can  be 
credited  with  these  additional  de- 
ductions. The  granting  of  these 
deductions  is  discretionary  and 
may  be  withheld  by  the  Commis- 
sioner if  he  deems  it  advisable.27 

In  these  camps  trusted  men  are 
given  responsibilities  and  a  certain 
amount  of  freedom,  and  a  real 
opportunity  for  a  more  normal 
and  healthy  existence  than  could 
possibly  be  found  in  a  walled  in- 
stitution. 

Camp  men  follow  a  rugged  work 
schedule  in  reforestation  under  the 
custody  of  correctional  officers  and 
the  guidance  of  men  from  the  De- 
partment of  Natural  Resources 
They  clear  forests,  build  and  re- 
pair roads,  cut  and  haul  timber, 
fight  forest  fires,  make  tables, 
benches  and  fireplaces  for  roadside 
rest  areas  and  state  parks  and  per- 
form other  useful  duties  in  State 
Reservations.  The  material  bene- 
fits to  the  state  resulting  from  this 
productivity  is  substantial. 

Both  camps  have  active  recrea- 
tional programs.  Inmate  teams 
play  outsiders  in  softball,  hand- 
ball and  basketball. 

A  Director  of  Prison  Camps,  ap- 
pointed by  the  Commissioner  as  a 
result  of  a  competitive  promo- 
tional civil  service  examination,  is 
responsible  for  the  operation  of 
the  camps  and  the  expansion  of 
the  camp  program.  At  each  camp 
one  will  find  a  Camp  Supervisor, 
two  Senior  Prison  Camp  Officers, 
and  eight  Prison  Camp  Officers.28 

An  Assistant  Director  of  Prison 
Camps,  similarlv  appointed,  assists 


the  Director  and  is  responsible  for 
the  general  supervision  and  inspec- 
tion of  the  camps. 

6.  M.C.I.,  Plymouth 

Located  at  South  Carver,  the 
Plymouth  camp  has  an  average 
daily  population  of  about  50  men 
whose  stay  in  camp  runs  from 
about  9  months  to  2y2  years. 

7.  M.C.I.,  Monroe 

In  the  township  of  Monroe,  this 
camp  is  situated  close  to  several 
Park  Reservations.  All  of  its  build- 
ings were  constructed  by  the  camp 
men  themselves.  Its  average  daily 
population  is  about  40  men. 

Total  Count 

The  total  population  or  "count" 
of  the  seven  institutions  at  the  end 
of  the  year  1963  was  3,954.  This 
figure  represents  an  increase  of  177 
or  about  414%  over  1962,  and  only 
156  more  than  10  years  ago,  but 
1,800  less  than  25  years  ago,  the 
peak  year  for  the  Department. 
The  daily  average  population  of 
the  seven  institutions,  in  1963  was 
3,843.  In  contrast  to  conditions  in 
many  of  the  larger  states  and  the 
Federal  prison  system,  there  has 
not  been  a  sharp  increase  in  in- 
stitutional population  in  this  de- 
partment since  World  War  II. 

Visitors  to  the  Institutions 

Certain  officials  may  visit  any  of 
the  correctional  institutions  of  the 
Commonwealth  or  any  jail  or 
house  of  correction  without  the 
permission  of  the  Commissioner, 
Superintendent  or  Keeper:  the 
Governor,  Governor's  Councilors, 
State  Senator  or  Representative, 
Justices  of  the  Courts,  the  Attorney 
General,  a  District  Attorney,  the 
Commissioner  of  Correction,  Dep- 
uty Commissioners  of  Correction, 
Parole  Board  members,  Probation 
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Officers  and  Parole  Officers.  Others 
ma)  visil  only  with  permission  and 
such  persons  must  sign  a  statement 
under  penalties  of  perjury  giving 
their  true  names  and  residences 
and  whether  or  not  they  have  been 
convicted  of  a  felony,  [f  they  are 
visiting  inmates  they  must  state 
their  relationship  or  purpose  of 
their  visit.  H  the  superintendent 
denies  them  permission  to  visit,  he 
must  report  forthwith  such  refusal 
to  the  Commissioner.29 

Escapes 

Male  prisoners  who  escape  from 
custody  or  attempt  to  do  so,  either 
from  state  or  county  institutions, 
are  liable  to  additional  prison 
sentences  up  to  10  years  or  a  house 
of  correction  sentence  up  to  214 
w\u.v  For  an  escape  from  Fra- 
mingham,  a  female  prisoner  is 
subjec  t  to  a  sentence  of  not  more 
than  2  years  to  Framingham  to 
commence  after  the  sentence  she 
is  then  serving  is  terminated.30 

Capital  Outlay  Program 

The  capital  out  lav  program  of 
the  Department,  looking  forward 
into  1964: 

1 .  Bridge  w  a  t  e  r — Funds  have 
been  received  for  a  Modernization 
Study  for  this  very  old  institution. 
In  the  meantime,  the  fire  protec- 
tion program  will  soon  be  com- 
pleted and  certain  plumbing  reser- 
vations will  be  made. 

2.  Walpole — Funds  have  been 
received  for  a  study  to  be  made  for 
the  construction  of  an  outside 
warehouse  for  the  industries  divi- 
sion. Funds  will  also  be  expended 
for  repairs  of  roofs,  for  improve- 
ment of  the  drainage  system  and  for 
water  proofing. 

3.  Concord — The  Legislature 
has  appropriated  $2,500,000  for  the 
first  stage  of  construction  of  a  four- 
stage   plan   which   has   been  de- 


scribed above  (see  p.  82).  Pre- 
liminary plans  for  stage  two  have 
been  received. 

4.  Framingham — The  Legisla- 
ture appropriated  $2,450,000  for 
the  construction  of  four  cottages, 
an  infirmary  and  an  admissions 
building,  as  described  above  (see 
p.  83)  3.  Completion  is  hoped  for 
by  the  end  of  1964. 

5.  Norfolk — The  Legislature  has 
appropriated  funds  for  two  studies, 
one  on  an  addition  to  the  visiting 
room  in  the  administration  build- 
ing, the  other  for  the  power  plant 
needs.  Funds  have  also  been  ap- 
propriated for  improvement  in  the 
water  supply  system. 

6.  Prison  camps — Fire  protection 
improvements  at  the  camps  at 
Monroe  and  Plymouth  are  almost 
completed.  The  original  contract 
for  construction  of  the  third 
prison  camp  (at  Warwick)  has 
been  carried  out.  Funds  will  be 
needed,  however,  to  improve  the 
water  supply  and  draining  facili- 
ties at  this  camp  which  will  prob- 
ably be  ready  for  occupancy  before 
the  summer  of  1964. 

7.  Youthful  Offenders  Institu- 
tion— A  study  has  been  made  of 
the  feasibility  of  constructing  a 
separate  institution  for  youthful 
offenders  on  state  property  not  far 
from  the  Norfolk  Institution.  At 
the  present  time  no  funds  have 
been  appropriated  or  asked  for  the 
building  of  this  institution. 


1.  G.L.,c.  127,  s.  97. 

2.  G.L.,c.  120,  s.  15. 

3.  C.  753,  Acts  of  1962.  The  Compact 
is  similar  to  the  Western  Interstate 
Corrections  Compact  now  in  opera- 
tion in  Calif.,  Colo.,  Idaho,  Mont., 
New,  X.  Mex.,  Utah,  Wash.,  and  Wyo. 
A  report  of  the  operation  of  that 
Compact  may  be  found  in  the  Amer. 
J.  of  Correction,  (May-June,  1961)  by 
Harry  C.  Tinsley  and  Goodrich  Wal- 
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ton.  For  a  report  of  the  enactment 
of  the  New  England  Compact  see 
"The  Making  of  a  Compact"  by  Peter 
Janetos  in  the  New  Englander,  No- 
vember, 1962.  Assistant  Professor  San- 
ford  J.  Fox  of  the  Law  School  of 
Boston  College  discusses  the  diversity 
of  law  in  the  New  England  States 
relating  to  parole,  sentencing  and  re- 
habilitation and  suggests  that  we  re- 
examine and  re-cast  these  laws  if  we 
are  to  have  regional  institutions  in 
New  England,  in  "Interstate  Correc- 
tions and  Penal  Legislation"  in  B.  U. 
Law  Review,  w.  42  (1962),  pp.  57-70. 
See  also  Commissioner  George  F.  Mc- 
Grath's  discussion  of  the  Compact  in 
"Criminal  Law,  Procedure  and  Ad- 
ministration" in  the  1962  Annual  Sur- 
\ey  of  Massachusetts  Law,  compiled 
and  edited  by  Boston  College  Law 
School,  Little,  Brown  and  Company, 
Boston.  1963,  at  pp.  121-125.  The 
first  (and  unsuccessful)  attempt  in 
recent  years  to  form  a  New  England 
Compact  in  the  area  of  corrections 
was  made  in  1948  when  representa- 
tives from  each  New  England  state 
proposed  a  single  institution  to  care 
for  the  Defective  Delinquents  from 
the  six  states.  See  "New  England's 
Proposals  for  a  Consolidation  of  In- 
stitutions," by  Harrison  C.  Greenleaf 
in  the  Prison  World,  May-June,  1949. 
The  first  New  England  Compact,  how- 
ever, was  made  in  1643  when  the  Mas- 
sachusetts Bay  Colony  and  the  col- 
onies of  Plymouth,  New  Haven  and 
Connecticut  formed  "The  United 
Colonies  of  New  England"  for  mutual 
defense  against  the  Indians  and  for 
the  propagation  of  the  gospel.  Inci- 
dental to  this  Compact  was  a  clause 
for  the  apprehension  and  return  of 
escaped  prisoners  or  fugitives  from 
justice.  (Mass.  Col.  Reo,  Vol.  2,  p. 
69;  Vol.  4,  part  2,  p.  321,  p.  514; 
Bradford's  History  (Commonwealth 
ed.),  pp.  496-504;  Phmouth  Col.  Rec, 
v.  9.) 

4.  G.L.,c.  125,  s.  l,s.  19. 

5.  G.L.,  c.  279,  s.  36;  c.  125,  s.  19  (See 
"The  Alcoholic,"  in  this  booklet,  pp. 
49-53.) 

6.  G.L.,c.  125,  s.  18. 

7.  C.  421.  Acts  of  1935.  See  F.  L.  Mag- 
lebv,  Should  The  Criminally  Insane 
Be  Housed  in  Prisons?  In  J.  of  Crim- 
inal Law,  Criminology  and  Police 
Science,  v.  47,  No.  6,  Mar.-Apr.,  1957. 

8.  Governor's  Program  for  the  Dept.  of 
Correction  and  the  Report  of  the 


Governor's   Committee   on  Building 
Xeeds,  House  Doc.  No.  3221-1958. 
9.  G.L.,c.  123,s.22A. 

10.  G.L.,c.  123.S.20. 

11.  G.L.,c.  125,  s.  1.  For  a  history  of  Nor- 
folk see  the  Bureau  of  Social  Hygiene 
(N.  Y.,  1940)  report  on  The  Develop- 
ment of  Penological  Treatment  at 
Norfolk  Prison  Colony  in  Massachu- 
setts by  Commons,  W.  H.,  Yahkub,  T. 
and  Powers,  E. 

12.  G.L.,c.  125,  s.  1. 

13.  For  a  history  of  the  Charlestown  state 
prison  from  1805  to  1865,  see  Warden 
Gideon  Haynes'  "Pictures  from  Prison 
Life,"  Lee  and  Shepard,  Boston,  1869. 

14.  G.L.,c.  127,  s.  39. 

15.  Gl.,c  127,s. 40. 

16.  G.L.,c.  125,  s.  1. 

17.  Statistical  Reports  of  the  Commr.  of 
Corr.,  Pub.  Doc.  No.  115.  See  "Pre- 
dicting Recidivism:  Base  Rates  for 
Mass.  Corr.  Inst.,  Concord"  by  Ralph 
Metzner  and  Gunther  Weil,  in  the  J. 
of  Crim.  Law,  Criminology  and  Police 
Science,  v.  54  (1963)  No.  3. 

18.  G.L.,c.  125,  s.  1;  s.  16. 

19.  "A  Statistical  Analysis  of  164  Female 
Offenders  at  Massachusetts  Correc- 
tional Institution,  Framingham,  Jan- 
uary 1,  1959"  by  William  F.  Bugden, 
Supervisor  of  Research.  A  publica- 
cation  of  the  Massachusetts  Depart- 
ment of  Correction. 

20.  G.L.,c.  119,s.23A. 

21.  GL.,c.  127,  s.  85. 

22.  G.L.,  c.  127,  s.  83A— 83D;  c.  125,  s.  1. 

23.  Prison  camps,  or  forestry  camps,  as 
distinct  from  "road  camps"  or  "prison 
farms,"  can  now  be  found  in  at  least 
23  states  and  the  Federal  Prison  sys- 
tem. Approximately  7,000  men — or 
3i/2%  of  the  total  adult  male  prisoner 
population  in  this  country — were  serv- 
ing time  in  these  camps  in  1957,  evi- 
dence of  a  marked  trend  toward  more 
minimum-security  facilities,  accord- 
ing to  the  most  recent  National  Sur- 
vey. See  Eley,  L.  W.,  Gilman,  S.  J. 
and  Baker,  C.  O.,  in  Prison  Camp  Pro- 
grams for  Men  in  the  United  States 
and  Canada,  Amer.  J.  of  Correction, 
May-June,  1959.  Since  that  time  there 
has  been  a  steady  increase  in  prison 
camps  throughout  the  U.  S.  Massa- 
chusetts holds  about  5%  of  its  pris- 
oners from  Walpole,  Concord,  and 
Norfolk  in  its  two  camps  and  contem- 
plates a  higher  percentage  in  the  com- 
ing years. 
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24.  G.L.,c.  127,  s.  83A. 

25.  G.L.,  c.  127,  s.  83B. 

26.  G.L.,c.  127,s.83C. 

27.  G.L.,  c.  127,  s.  129C  (C.  164,  Acts  of 
1963). 

28.  G.L.,  c.  127,  s.  83D.  These  officers  are 
one  salary  grade  higher  than  officers 
of  comparable  titles  in  the  other  male 
institutions.   The  salary  of  a  prison 


camp  officer  ranges  from  $5,491.20  to 
$6,957.60;  a  senior  prison  camp  of- 
ficer, from  $5,964.40  to  $7,508.80;  a 
supervisor  of  prison  camps,  from  $6,- 
864.00  to  $8,673.60;  the  Ass't.  Dir.  of 
prison  camps,  from  $7,350.20  to  $9,- 
331.40  and  the  Director,  from  $8,- 
309.60  to  $10,540.40. 

29.  G.L.,c.  127,  s.  36,  s.  37. 

30.  G.L.,  c.  268,  s.  16,  s.  16A. 
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THE  DEPARTMENT  OF 
MENTAL  HEALTH 


This  Department  necessarily 
plays  a  vital  part  in  the  adminis- 
tration of  criminal  justice.  Diag- 
nostic reports  of  the  Department's 
psychiatrists  and  psychologists  are 
usually  decisive  in  determining 
whether  a  person  should  stand 
trial  or  not;  whether  he  should  be 
committed  to  a  prison  or  a  mental 
hospital,  or,  indeed,  whether  he  is 
a  criminal  to  be  punished  or  a 
mentally  ill  person  to  be  treated. 
Questions  of  life  or  death  deliber- 
ated in  the  judge's  chambers  or  the 
jury  room  or  the  meeting  place  of 
the  Governor's  Council,  often  turn 
on  the  testimony  of  psychiatrists. 
Parole  Board  members  study  the 
psychiatrist's  reports  for  clues  as  to 
the  wisdom  of  releasing  or  not  re- 
leasing offenders  who  have  given 
evidence  of  mental  instability.  "De- 
fective delinquents,"  "sexually  dan- 
gerous persons"  and  the  criminally 
insane  have  little  chance  for  re- 
turn to  the  community  without 
favorable  recommendations  from 
the  Department's  psychiatrists.  In 
short,  society  would  be  poorly  pro- 
tected and  the  administration  of 
justice  severely  handicapped  if 
courts  and  administrative  officials 
did  not  have  available  to  them  the 
learning  and  experience  of  these 
professional  people. 

The  Division  of  Legal  Medicine 

Concerned  not  only  with  its  obli- 
gations in  the  area  of  diagnosis  and 
prognosis,  the  Department  has  be- 
come increasingly  aware  of  the  pos- 
sibilities for  therapeutic  services 
for  those  who  have  been  charged 
with  crime.  With  this  emphasis 
in  mind,  the  Department  in  1954 
created  the  Division  of  Legal  Medi- 
cine.1 Headed  by  a  Psychiatrist- 


Director  and  staffed  by  psychia- 
trists, clinical  psychologists,  and 
psychiatric  social  workers,  the  Di- 
vision has  developed  rapidly  and 
now  encompasses  the  following 
areas  of  operation  in  the  adminis- 
tration of  criminal  justice,  in  ad- 
dition to  its  many  research,  teach- 
ing and  training  activities: 

(1)  In  its  Court  Clinic  Program, 
the  Division  has  been  able  to  offer 
psychiatric  services  through  diag- 
nostic and  treatment  interviews 
with  offenders  and  their  family 
members  and  through  consulta- 
tions with  the  court's  probation 
personnel.  This  program  supple- 
ments the  work  of  the  probation 
officers  and  in  its  services  to  the 
courts  may  decrease  the  number  of 
offenders  committed  to  institu- 
tions. In  1963  there  were  clinics 
in  operation  in  14  courts.  The 
Division  was  also  able  to  supply 
some  psychiatric  services  to  other 
courts  and  to  the  Superior  Court 
Probation  office  in  Suffolk  County 
where  it  dealt  particularly  with  the 
"youthful  offender." 

(2)  At  its  central  office  in  Boston 
(at  33  Broad  Street),  the  Division 
conducts  a  Parole  Clinic  where 
psychiatric  assistance  and  social 
work  services  are  made  available 
to  parolees  and  their  families  who 
seek  this  kind  of  help  or  who  are 
referred  by  the  Parole  Board. 

(3)  The  Division,  by  establish- 
ing "Mental  Health  Service  Units" 
in  the  institutions  at  Framingham, 
Concord,  Norfolk  and  Walpole 
through  its  In-Prison  Program  has 
been  able  to  develop  a  "follow- 
through"  from  the  institution 
through  parole  in  order  to  offer 
some  continuity  in  therapy.  This 
program   is    concerned   with  in- 
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dividual  and  group  psycho-therapy 
for  inmates  in  cooperation  with  the 
personnel  of  the  Department  of 
Correction.  The  Division  is  also 
concerned  with  the  "development 
of  mental  health  talent  in  career 
correctional  personnel  and  the 
training  of  social  workers,  psychi- 
atrists and  psychologists  in  working 
with  the  public  offender."2 

Within  the  correctional  institu- 
tions, Division  consultants  are 
available  to  Department  of  Correc- 
tion officials  in  dealing  with  the 
problems  of  especially  difficult  in- 
mates or  in  working  out  treatment 
programs.  They  also  assist  in  the 
Officers  Training  School  and  in  the 
in-service  training  programs  in 
leading  discussions  pointing  to- 
ward a  better  understanding  of  the 
behavior  of  the  emotionally  dis- 
turbed individual  and  the  methods 
and  goals  of  the  behavior  scientists. 

(4)  It  also  provides  consultant 
services  in  the  Boston  Reception- 
Detention  Centers,  both  for  boys 
and  girls,  maintained  by  the  Divi- 
sion of  Youth  Service  (see  pp.  103- 
104),  and  at  the  Division's  Lyman 
School  for  Boys,  Industrial  School 
for  Boys,  Industrial  School  for 
Girls,  and  the  Reception-Detention 
Centers  in  Hampton  and  Worcester 
counties.  It  is  hoped  that  the  same 
service  may  soon  be  inaugurated 
at  the  Institute  for  Juvenile  Guid- 
ance at  Bridgewater. 

(5)  Pursuant  to  the  1958  "sexu- 
ally dangerous  person"  law,  the 


Department  of  Mental  Health, 
through  this  Division,  maintains 
and  staffs  the  Treatment  Center  at 
Bridgewater.  (See  "Sex  Offender" 
Laws,  pp.  42-46.) 

This  Division  in  its  first  nine 
years  of  activity  has  thus  stimu- 
lated greater  interest  in  the  therapy 
of  offenders — both  juvenile  and 
adult — and  has  become  a  stimulus 
and  an  adjunct  to  the  correctional 
process.  Its  aim  is  to  offer  services 
that  will  embrace  the  entire  range 
of  correctional  procedures,  as  stated 
in  an  early  report:  "Now  that  it 
has  thus  become  possible  for  the 
Division  to  follow  medically  any 
patient's  criminal  career  from  early 
delinquency,  and  if  he  relapses, 
through  prison  and  parole  and 
restoration  to  the  community,  a 
long  step  has  been  taken  towards 
that  ultimate  desideratum  of 
criminal  law  administration — a 
unifieU  medical-correctional  ap- 
proach to  the  offender." 

1.  For  the  law  relating  to  the  Depart- 
ment of  Mental  Health  generally,  see 
c.  19  of  the  G.L.  Sec.  4  thereof  au- 
thorizes the  Commissioner  of  Mental 
Health  to  organize  such  Divisions  as 
he  may  determine.  For  the  law  re- 
lating to  commitment  and  care  of  the 
insane  and  other  mental  defectives, 
see  c.  123  of  the  G.L.  Sec.  3  thereof 
gives  the  Commissioner  of  Mental 
Health  broad  powers  of  supervision 
and  control  over  public  and  private 
institutions. 

2.  From  the  annual  report  for  the  year 
1962-1963  by  Norman  A.  Neiberg  and 
Stanley  Kanter  of  the  Division  of 
Legal  Medicine's  In-Prison  Program. 
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What  is  Parole? 

Parole  is  a  procedure,  now 
adopted  in  every  state,  of  condi- 
tional release  of  a  prisoner  prior  to 
the  expiration  of  his  maximum 
sentence,  permitting  him  to  serve 
the  balance  of  his  sentence  in  the 
community  under  certain  rules  and 
conditions.1  Thus  it  is  somewhat 
similar  to  probation,  the  difference 
being  that  the  parolee  has  served 
part  of  his  sentence  in  an  institu- 
tion, while  the  probationer,  if  sen- 
tenced, has  had  his  sentence  sus- 
pended and  has  not  been  confined. 
Parole  is  the  final  stage  in  the 
ttate'i  rehabilitation  program. 

Under  the  supervision  of  a 
trained  and  experienced  parole  of- 
ficer, the  parolee's  readjustment  to 
normal  society  is  facilitated  by 
careful  guidance  and  practical 
help.  Any  violation  of  conditions 
of  his  parole  or  commission  of  a 
DCW  crime,  or  failure  to  live  up  to 
rules  laid  down  by  the  Parole 
Board,  subjects  him  to  the  possi- 
bilitv  of  a  revocation  and  a  return 
to  prison  to  serve  out  part  or  all 
of  the  remaining  term  of  his  sen- 
tence.2 

State  Parole  Board 

A  Parole  Board  (in  the  Depart- 
ment of  Correction  but  not  subject 
to  its  jurisdiction),  appointed  by 
the  Governor  with  the  consent  of 
the  Executive  Council  for  5-year 
terms,  has  jurisdiction  over  the 
parole  of  prisoners  in  correctional 
institutions  of  the  Commonwealth 
and,  under  certain  conditions  (as 
set  forth  below),  of  inmates  of 
jails  and  houses  of  correction.  The 
Board  consists  of  5  members  who 
must  devote  full  time  during  busi- 


ness hours  to  their  duties,  with 
power  to  grant  and  revoke  paroles 
of  both  men  and  women.  At  least 
one  must  be  a  member  of  one  of 
the  two  major  political  parties  and 
one  a  member  of  the  other.  The 
Board  may  comprise  3  men  and  2 
women  (as  at  present),  or  4  men 
and  1  woman,  or  2  men  and  3 
women,  or  1  man  and  4  women.3 

The  Chairman  (designated  bv 
the  Governor)  is  the  executive  and 
administrative  head  of  the  Board 
and  is  the  appointing  and  remov- 
ing authority  for  parole  agents  and 
staff.  Any  3  of  the  5  members  may 
be  appointed  by  the  Chairman  to 
act  as  the  paroling  authority,  but 
1  or  more  members  may  be  desig- 
nated to  conduct  preliminary  hear- 
ings in  jails  and  houses  of  correc- 
tion, and  to  report  his  findings  to 
the  Board.  Parole  hearings  for 
prisoners  in  the  correctional  insti- 
tutions of  the  Commonwealth  (or 
transferred  therefrom  to  jails  and 
houses  of  correction)  must  be  con- 
ducted bv  a  majority  of  the  Board.4 

The  chairman  serves  at  a  salary 
of  SI 6,000;  other  members  at  a  sal- 
ary of  $13,500.5 

The  Board  has  power  to  grant 
parole  permits  and  to  revoke,  re- 
vise or  amend  the  same,  and  to  su- 
pervise all  prisoners  released  on 
parole  permits,  or  pardoned  on 
parole  conditions,  as  well  as  to  aid 
paroled  prisoners  to  secure  em- 
ployment. It  also  has  power  to 
make  its  own  rules  and  must  de- 
liver annually  a  printed  copy  of  its 
rules  and  the  relevant  statutes  to 
judges,  sheriffs  and  officers  of  the 
correctional  and  penal  institutions 
and  to  the  Board  of  Probation.  It 
must  also  make  an  anual  report  to 
the  Commissioner  of  Correction.6 
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The  Board  as  The  Advisory 
Board  of  Pardons 

The  Parole  Board  also  acts  as 
The  Advisory  Board  of  Pardons 
and  submits  its  recommendations 
to  the  Governor  and  Council  on 
all  petitions  for  pardons  and  com- 
mutations of  sentences.  (See  un- 
der "Pardons"  on  p.  99).  The  Board 
conducted  422  pardon  and  com- 
mutation hearings  in  1963,  com- 
pared to  316  in  1962. 

The  Board  held  74  parole  hear- 
ings in  the  five  major  state  correc- 
tional institutions  in  1963  and  in- 
terviewed 803  individuals  for  pa- 
role consideration  and,  in  addi- 
tion, held  112  meetings  with  909 
men  and  women  in  the  jails  and 
houses  of  correction.  About  three- 
fifths  of  those  interviewed  for  pa- 
role from  state  institutions  were 
approved  for  release,  but  almost 
half  of  those  approved  were  not  ap- 
proved on  their  earliest  eligibility 
date.7 

Parole  from  County  Institutions 

The  jurisdiction  of  the  board 
was  extended  in  1960  to  the  grant- 
ing and  revoking  of  paroles  of  pris- 
oners in  jails  and  houses  of  correc- 
tion who  were  serving  sentences  of 
1  year  or  more  or  sentences  aggre- 
gating 12  months  or  more.  In  such 
cases  basic  parole  eligibility  is  es- 
tablished at  one  half  of  the  sen- 
tence— subject  to  any  deductions 
earned  for  good  conduct  or  blood 
donations.  To  aid  in  the  supervi- 
sion of  parolees,  parole  agents  who 
were  permanently  employed  on 
November  9,  1960  by  Suffolk 
County  were  transferred  to  the 
state  service  without  impairment  of 
civil  service  or  other  rights.8 

The  Board  has  a  right  to  all 
available  information  concerning 
prisoners  whose  cases  are  to  be 
heard,  thereby  placing  an  obliga- 
tion on  the  Commissioner  of  Cor- 


rection and  the  officers  in  charge 
of  the  jails  and  houses  of  correction 
to  compile  such  information  as 
each  prisoner  is  received.9 

Inmates  of  jails  and  houses  of 
correction  who  are  serving  sen- 
tences of  less  than  12  months  do 
not  come  under  the  jurisdiction  of 
the  Parole  Board,  but  may  be  pa- 
roled by  the  County  Commission- 
ers or,  in  Suffolk  county,  by  the 
Penal  Institutions  Commissioner 
for  Boston,  upon  the  recommenda- 
tion of  the  probation  officer  and 
the  sentencing  court  (or  the  Dis- 
trict Attorney  if  the  sentence  was 
given  in  the  Superior  Court.)  If 
such  an  inmate's  sentence  is  not 
more  than  6  months,  he  may  be 
paroled  at  any  time.  If  his  sen- 
tence is  more  than  6  months  but 
less  than  12  months,  he  may  be 
paroled  at  the  mid-point  of  his 
sentence.10  If  his  sentence  is  more 
than  4  months,  it  may  be  shortened 
by  deductions  for  good  conduct.11 
County  Commissioners  are  not 
supplied  with  parole  officers  to 
supervise  inmates  whom  they  dis- 
charge on  parole. 

Parole  from  State  Institutions 

A  prisoner  sentenced  to  the  State 
Prison  (except  a  "lifer,"  an  "habit- 
ual criminal"  or  violators  of  cer- 
tain laws  relating  to  narcotic  drugs 
or  sex,  as  described  below)  is  eligi- 
ble for  parole  consideration  at  the 
expiration  of  two-thirds  of  his 
minimum  sentence  less  a  certain 
number  of  days  that  might  be  de- 
ducted therefrom  for  good  conduct 
within  the  institution  in  the  man- 
ner described  below.12 

It  is  the  practice  of  the  Board, 
if  it  denies  a  man  release  on  parole 
on  his  first  appearance  before  the 
Board,  to  grant  him  another  hear- 
ing at  some  time  within  the  fol- 
lowing year,  and  annual  hearings 
thereafter  until  he  is  paroled  or 
otherwise  released  or  discharged. 
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The  Parole  Board  has  greater 
latitude  in  paroling  inmates  sen- 
tenced to  Concord  or  Framing- 
ham.  (See  'Sentences  to  Concord" 
at  p.  38  and  "Sentences  to  Fra- 
mingham"  at  p.  39.)  Inmates  at 
Norfolk  or  at  the  Prison  Camps, 
who  have  been  transferred  thereto 
from  some  other  correctional  insti- 
tution, are  subject  to  the  parole 
laws  and  rules  governing  their 
original  commitments.  Prisoners 
sentenced  to  Bridgewater  for 
drunkenness  are  not  released  un- 
der parole  supervision  at  all.  (See 
under  "Alcoholics"  at  p.  50)  "De- 
fective Delinquents"  at  Bridge- 
water  or  Framingham  are  subject 
to  release  by  the  Parole  Board  at 
any  time  when  two  psychiatrists  of 
the  Department  of  Mental  Health 
certify  that  they  are  "fit  persons  for 
parole."13  The  criminally  insane  at 
Bridgewater  are  subject  to  trans- 
fer or  discharge  by  the  Department 
of  Mental  Health. 

Good  Conduct  Deductions 

Deductions  for  good  conduct 
within  an  institution,  are  com- 
puted on  a  sliding  scale  and  range 
from  2 1/2  days  per  month  deducted 
from  a  sentence  of  4  months  or 
more  (that  is,  where  the  maximum 
term  is  4  months  or  more)  but  less 
than  one  year  (the  kind  of  sentence 
a  person  might  be  serving  in  a  jail 
or  house  of  correction),  to  a  top  of 
121/2  days  per  month  (or  150  days 
per  year)  on  sentences  of  4  years 
or  more  (the  kind  of  sentence  most 
inmates  of  the  state  prison  might 
be  serving).14 

To  compute  a  prisoner's  eligi- 
bility date  (when  he  may  see  the 
Parole  Board  for  the  first  time)  one 
starts  with  his  minimum  sentence. 
From  this  sentence,  one  deducts 
the  good  conduct  credits  that  the 
person  might  earn  for  a  sentence 
of  that  kind.  Two-thirds  of  the  re- 
maining number  of  days  give  the 


number  of  days  that  person  must 
serve  before  being  eligible  for  pa- 
role, provided,  of  course,  that  in 
the  meantime  he  did  not  forfeit 
any  of  his  good  conduct  credits. 
For  example,  a  man  sentenced  to 
state  prison  for  a  term  of  6  years 
(minimum)  to  10  years  (maxi- 
mum) has  a  minimum  term  con- 
sisting of  2,190  days  (365  times  6). 
On  a  sentence  of  more  than  4 
years,  one  is  entitled,  for  good  con- 
duct, to  a  deduction  of  150  days 
per  year,  which  in  this  case 
amounts  to  a  deduction  of  900 
days  (150  times  6).  Deducting  900 
days  from  his  2,190  days  leaves 
1,290  days,  two-thirds  of  which  is 
860.  He  reaches  his  parole  eligi- 
bility date,  therefore,  at  the  end  of 
860  days  or  after  2  years,  4  months 
and  10  days.  Similarly,  on  a  214  to 
3-year  sentence  (on  a  3-year  maxi- 
mum he  may  earn  10  days  deduc- 
tions per  month)  a  prisoner  may 
see  the  Parole  Board  at  the  ex- 
piration of  1  year,  1  month  and  12 
days;  on  a  sentence  of  25  to  50 
years,  9  years  9  months  and  27 
days,  and  so  on.  Regardless  of  the 
number  of  days  deducted,  a  pris- 
oner cannot  be  paroled  from  the 
state  prison  until  he  has  served  at 
least  one  full  year  of  his  sentence 
(or  if  serving  more  than  one  sen- 
tence, one  full  year  of  each  sen- 
tence— unless  the  sentences  run 
concurrently.15 

The  time  to  be  served  before  a 
person  can  be  discharged  from  his 
maximum  term  is  also  reduced  by 
the  allowance  of  good  conduct 
credits.  Thus,  in  the  first  example 
given,  where  the  maximum  term 
set  by  the  court  was  10  years,  and 
the  law  allows  a  deduction  of  150 
days  per  year  for  good  conduct  or 
1,500  days  in  10  years,  his  maxi- 
mum term  is  reduced  to  5  years,  10 
months  and  21  days.  With  a  maxi- 
mum of  20  years,  his  discharge  date 
might  be  reached  at  the  end  of  11 
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years,  9  months  and  13  days,  while 
a  50  year  maximum  might  be  re- 
duced to  29  years,  5  months  and  18 
days,  provided  these  prisoners 
were  not  charged  with  the  violation 
of  prison  rules  in  the  institution  or 
were  not  already  paroled  or  had 
their  sentences  reduced  by  pardon 
or  commutation. 

If  the  parole  is  granted  and  the 
parolee  has  a  home  and  job  to  go 
to,  he  is  returned  to  the  community 
under  supervision.16  Authorities 
cannot  continue  supervision  be- 
yond the  maximum.  The  maxi- 
mum itself,  however,  may  be  re- 
duced by  good  conduct  credits,  as 
we  have  seen,  but  a  man  on  parole 
earns  no  further  deductions.  "Good 
conduct"  means  good  conduct 
"during  which  he  was  actually 
confined."17 

These  statutes  thus  create  an 
incentive  toward  conformity  to 
prison  rules,  for  to  a  prisoner  there 
is  no  more  cherished  reward 
than  a  shortening  of  the  time  he 
must  serve  in  confinement.  But 
the  Board  is  under  no  obligation 
to  vote  a  prisoner  his  release  on 
his  eligibility  date.  Parole  is  not 
a  right  but  a  privilege,  entirely 
within  the  discretion  of  the  Board, 
from  whose  decisions  there  is  no 
appeal.  Indeed,  no  parole  can  be 
granted  merely  as  a  reward  for 
institutional  conformity,  for  the 
statute  clearly  restricts  the  Board's 
power  to  grant  parole  to  a  prisoner 
only  when  there  is  "a  reasonable 
probability"  that,  if  released,  "he 
will  live  and  remain  at  liberty 
without  violating  the  law,  and  that 
his  release  is  not  incompatible  with 
the  welfare  of  society."18 

Further  deductions  from  the 
minimum  and  maximum  terms  of 
the  sentence  may  be  earned  by  a 
prisoner  if  he  voluntarily  donates 
blood  to  the  Red  Cross,  Armed 
Forces,  a  veteran's  organization,  a 
civil  defense  unit,  a  hospital,  or  for 


scientific  research.  Five  days'  de- 
duction is  granted  for  each  pint  of 
blood  (provided  the  prisoner  is 
serving  a  sentence  of  30  days  or 
more)  but  an  individual  is  limited 
to  4  donations  per  year.19 

Loss  of  Good  Conduct  Credits 

Accumulated  deductions  earned 
by  "good"  conduct  may  be  entirely 
wiped  out  by  subsequent  "bad" 
conduct  within  the  institution 
(with  the  exception  of  credits 
earned  by  blood  donations  which 
cannot  be  forfeited).  This  decision 
rests  with  the  Commissioner.  He 
has  authority,  upon  evidence  sub- 
mitted by  institutional  heads,  not 
only  to  decide  what  part  of  a 
man's  good  conduct  credits  might 
be  forfeited  but  may  also  restore 
withheld  deductions  upon  evidence 
of  subsequent  good  conduct.20 

If  a  prisoner  in  an  institution  of 
the  Commonwealth  goes  beyond 
the  violation  of  prison  rules  and  es- 
capes or  attempts  to  escape  or  com- 
mits any  other  offense  within  the 
institution  resulting  in  another 
court  conviction  and  sentence  he 
automatically  forfeits  all  good  con- 
duct deductions  on  the  new  sen- 
tence. However,  if  a  prisoner  es- 
capes or  attempts  to  escape  from  a 
prisoner  camp,  he  forfeits  all  de- 
ductions under  the  sentence  he  was 
then  serving,  and  if  convicted  and 
sentenced  therefor  he  also  forfeits 
all  deductions  under  the  new  sen- 
tence.21 As  this  forfeiture  is  man- 
datory under  the  law,  the  Commis- 
sioner has  no  power  to  restore  his 
good  conduct  credits. 

Termination  of  Sentence  In 
Special  Cases 

If  a  parolee  from  a  state  or 
county  institution  completes  at 
least  one  full  year  of  his  parole 
satisfactorily,  the  Board  by  unani- 
mous vote  may  grant  him  a  certifi- 
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cate  of  termination  of  sentence 
prior  to  the  expiration  of  his  maxi- 
mum term  if  it  believes  it  is  in  the 
public  interest.--  The  Board  may 
also  grant  a  certificate  of  discharge 
to  a  paroled  "Defective-Delin- 
quent" who  completes  at  least  five 
years  of  satisfactory  parole,  if  such 
discharge  is  in  the  public  interest.23 
It  is,  of  course,  impractical  and  un- 
economical to  continue  parole  su- 
pervision of  a  person  for  a  long  pe- 
riod of  time  after  it  is  evident  that 
he  has  made  a  seemingly  perma- 
nent adjustment.  The  Board  in 
1962  issued  17  certificates  of  termi- 
nation of  sentence. 

Parole  Supervision 

After  the  Board  decides  to  re- 
turn a  prisoner  to  the  community 
before  the  expiration  of  his  sen- 
tence, it  assigns  a  parole  officer  to 
counsel  him  in  making  a  new  ad- 
justment. Assisting  the  Board  is  a 
Director  of  Parole  Sewice  who  su- 
pervises all  parole  work  and  is  re- 
sponsible for  the  development  of 
staff  orientation  and  training.  Four 
male  supervisors  and  one  female 
supervisor  direct  the  work  of  28 
male  field  parole  officers  and  3  fe- 
male officers. 

The  Board  also  places  an  insti- 
tutional parole  officer  and  at  least 
one  social  worker  at  each  of  the 
male  correctional  institutions  (ex- 
cept the  forestry  camps)  to  prepare 
inmates  for  parole  and  to  assume 
responsibility  for  full  reports  to 
the  Board. 

Salaries  paid  to  male  parole  of- 
ficers range  from  $6,864.00  to  $8,- 
673.60;  to  female  parole  officers 
from  $6,393.40  to  $8,109.40.  To 
qualify  as  a  parole  officer,  Civil 
Service  regulations  now  call  for  at 
least  one  year's  service,  prior  to  the 
date  of  the  Civil  Service  examina- 
tion, as  a  permanent  correctional 
officer  (senior  rank  and  above),  or 


as  a  social  worker  or  senior  trans- 
portation officer  in  the  Department 
of  Correction. 

The  Board  may  permit  a  pa- 
rolee, on  his  request,  to  reside  in 
another  state  where  he  will  be  su- 
pervised by  the  parole  authorities 
in  that  jurisdiction  in  accordance 
with  the  provisions  of  an  Inter- 
state Compact  for  the  Supervision 
of  Probationers  and  Parolees.  Like- 
wise, Massachusetts  parole  officers 
may  be  requested  to  supervise  pa- 
rolees from  other  states  who  have 
been  permitted  to  come  here  pur- 
suant to  the  provisions  of  this 
Compact  which  has  been  adopted 
not  only  by  all  states,  including 
Hawaii  and  Alaska,  but  also  by  the 
Commonwealth  of  Puerto  Rico, 
the  District  of  Columbia  and  the 
Virgin  Islands.24  The  Administra- 
tor of  the  Compact  in  each  state 
is  designated  by  his  Governor. 

Number  of  Parolees 

Parole  wisely  administered  is  not 
only  a  wholesome  incentive  to  a 
sentenced  prisoner  and  a  vital 
force  in  the  reduction  of  anti- 
social conduct  but  a  means  of  eas- 
ing the  state's  financial  burden  of 
supporting  a  modern  system  of 
criminal  justice.  While  it  costs  the 
Commonwealth  about  $3,000  per 
year  to  keep  one  man  confined  in 
the  State  Prison  (not  including 
possible  state  aid  for  his  family), 
$285  per  year  would  be  adequate 
to  provide  supervision  of  that  man 
in  the  community  (who  could  be 
profitably  employed). 

The  monthly  average  of  men  and 
women  on  parole  in  1962  was 
1,731.  The  average  parole  offi- 
cers' case  load  is  now  about  82  for 
men,  50  for  women. 

In  1962  the  Board  released  on 
parole  907  men  and  149  women 
and  revoked  the  paroles  of  535  in- 
dividuals.  About  28  per  cent  of 
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those  whose  paroles  were  revoked 
in  1962  had  committed  new  felon- 
ies while  on  parole.  The  Board  in 
1962  discharged  from  parole  super- 
\  ision  635  parolees  on  successful 
termination  of  their  parole  periods. 

Parole  of  "Lifers" 

Prior  to  1955,  a  "lifer"  was  not 
eligible  for  parole  at  all  (unless 
his  sentence  was  commuted  to  a 
term  of  years  by  the  Governor  and 
Council).  Today  a  "lifer"  is  eligi- 
ble for  a  parole  hearing  within 
60  days  before  the  expiration  of 
20  years  of  his  sentence  and,  if  de- 
nied release  at  that  time  he  must 
be  seen  again  by  the  Board  at  least 
once  in  each  ensuing  three-year 
period,  but  this  privilege  is  not 
extended  to  men  confined  in  the 
State  Hospital  at  Bridgewater  (for 
criminally  insane)  or  to  prisoners 
serving  a  life  sentence  for  murder 
in  the  first  degree.25  However,  if 
a  life  sentence  of  a  person  con- 
victed of  murder  in  the  first  de- 
gree, or  of  any  other  crime,  is 
commuted  by  the  Governor  and 
Council  to  a  term  of  years,  he  then 
becomes  eligible  for  parole  in  the 
same  way  that  any  prisoner  serving 
a  sentence  for  a  term  of  years  is 
eligible.  "Lifers"  (unless  their  sen- 
tences are  commuted  to  a  shorter 
term)  are  not  eligible  for  "good 
conduct"  deductions. 

Parole  of  "Habitual  Criminals" 

"Habitual  criminals"  are  now 
eligible  for  a  parole  hearing  within 
sixty  days  prior  to  the  expiration 
of  half  of  their  maximum  sentence, 
less  good  conduct  deductions.26 
"Habitual  criminals"  are  those 
convicted  of  a  felony  who  have 
been  twice  before  committed  to  a 
prison  for  a  felony  for  terms  of 
three  years  or  more,  and  not  par- 
doned on   the  grounds  of  inno- 


cence, and  who  have  been  sen- 
tenced as  "habitual  criminals"  for 
the  maximum  term  provided  for 
the  felonies  for  which  they  were 
then  being  sentenced  (which  may 
or  may  not  have  been  a  life  sen- 
tence).27 If  denied  at  that  time 
they  must  be  seen  again  at  least 
once  in  each  ensuing  two-year  pe- 
riod. (Presumably  an  "habitual 
criminal"  whose  maximum  term  is 
life,  will  be  classed  as  a  "lifer"  and 
will  be  subject  to  the  parole  law 
relating  to  "lifers,"  as  stated  in  the 
above  paragraph.) 

It  has  not  been  the  practice  of 
the  courts  to  resort  frequently  to 
the  habitual  criminal  statute; 
hence  there  are  very  few  men  in 
our  correctional  institutions  ser- 
ving this  type  of  sentence. 

Parole  of  Certain  Narcotic 
Law  Violators 

New  laws  have  markedly  in- 
creased the  penalties  for  unlawful 
dealings  in  narcotic  drugs.28  A 
person  sentenced  to  the  State 
Prison  for  the  violation  of  certain 
of  these  lawrs  must,  on  his  second 
or  subsequent  conviction,  serve 
the  minimum  sentence  (in  some 
cases  the  minimum  established  by 
the  statutes;  in  others,  the  mini- 
mum of  his  sentence)  unless  his  de- 
ductions from  his  maximum  term 
warrant  discharge  prior  thereto. 

Parole  of  Certain  Sex  Offenders 

Adult  offenders  on  the  second  or 
subsequent  conviction  of  certain 
sex  crimes  involving  children  un- 
der 16  years  of  age  must  serve  at 
least  five  years  of  their  sentences 
before  they  are  eligible  for  parole 
and  hence  are  not  entitled  to  any 
deductions  for  good  conduct  that 
might  otherwise  shorten  this  pe- 
riod of  time.29 
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Parole  for  All  Prisoners? 

Most  penologists  today  advocate 
that  all  releases  from  prison  be 
under  parole  supervision  to  assist 
the  individual  on  his  rocky  road 
to  rehabilitation.  But  this  is  not 
always  the  case.  If  a  man  is  not 
granted  a  parole  because  he  is  not 
considered  "a  good  risk"  he  may 
remain  in  the  institution  until  his 
maximum  term  (less  good  con- 
duct deductions)  has  expired  and 
then  he  ??iust  be  returned  to  the 
community  a  free  man  with  no 
supervision  over  his  activities.  An 
exception  should  be  noted:  When 
a  sex  offender  who  was  convicted 
of  abuse  of  a  female  under  the  age 
of  16  has  served  his  maximum  sen- 
tence, less  a  certain  number  of  days 
deducted  for  good  conduct,  he 
must  be  released  under  parole  su- 
pervision until  the  actual  maxi- 
mum of  the  term  is  reached;  or  at 
whatever  point  he  is  released,  short 
of  maximum,  he  must  be  placed 
under  parole  supervision  when  re- 
turned to  the  community.  In  1960 
the  application  of  this  law  was  ex- 
tended to  eight  additional  sex 
crimes  committed  by  prisoners  serv- 
ing sentences  in  state  correctional 
institutions  or  jails  and  houses  of 
corrections.30  This  kind  of  release 
is  known  as  "mandatory  parole." 
Upon  his  return  to  the  community 
the  Commissioner  of  Correction 
must  notify  local  police,  thus  as- 
suring closer  supervision.31  This 
mandatory  notice  applies  also  to 
the  release  of  "Defective  Delin- 
quents" and  other  special  kinds  of 
offenders. 

''Gate  Money"  on  Release 

The  superintendent  of  any  cor- 
rectional institution  may  pay  a 
prisoner  leaving  on  parole  or  on 
the  expiration  of  his  sentence,  up 


to  $50  to  enable  him  to  get  a  new 
start,  and  must  provide  him  with 
decent  clothing.32 

Pre-Parole  Camps 

After  a  male  prisoner's  parole 
has  been  approved,  but  before  his 
release  date,  the  Commissioner  of 
Correction  may,  with  the  Board's 
approval,  transfer  him  to  a  camp 
(on  land  under  control  of  the  De- 
partment of  Natural  Resources) 
for  training  and  preparation  for 
his  return  to  the  community.  Such 
camps,  authorized  by  a  1956  law, 
have  not  yet  been  established.33 
They  might  serve  as  "half-way 
houses"  to  ease  a  man's  return  to 
a  normal  existence. 


1.  G.L.,c.  127,  s.  128— s.  151. 

2.  G.L.,  c.  127,  s.  148,  s.  149.  See  Rules 
of  the  Parole  Board  and  Statutes  Re- 
lating to  the  Duties  and  Powers 
Thereof,  issued  by  the  Parole  Board, 
1959. 

3.  G.L.,c.27,s.4,s.5. 

4.  G.L.,c.  127,  s.  134. 

5.  G.L.,c.27,s.4. 

6.  G.L.,c.27,s.5. 

7.  See  Parole  Board  statistics  in  Statis- 
tical Reports  of  The  Commissioner 
of  Correction,  Pub.  Doc.  No.  115. 

8.  Chap.  765,  Acts  of  1960,  G.L.,  c.  27, 
s.  5;  c.  127,  s.  128,  s.  141. 

9.  G.L.,c.  127,  s.  135. 

10.  G.L.,c.  127,  s.  141. 

11.  G.L.,  c.  127,  s.  129. 

12.  G.L.,c.  127,  s.  133. 

13.  G.L.,c.  123,  s.  118A. 

14.  G.L.,  c.  127,  s.  129.  The  good  conduct 
deductions  table  runs  as  follows: 

On  sentences  where  the  Days  deductible 

maximum  term  is:  per  month: 

4  months  up  to  1  year  2J4 

1  year  up  to  2  years  5 

2  years  up  to  3  years  7Y2 

3  years  up  to  4  years  10 

4  years  and  up  12^2 

15.  G.L.,c.  127,  s.  133. 

16.  See  "What's  New  in  the  Employment 
of  Ex-Prisoners,"  Albert  Morris,  edi 
tor,  Correctional  Research  Bull.  No.  9 
(1959),  The  United  Prison  Assoc.  of 
Mass. 
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19. 
20. 
21. 


22. 


s.  129. 

s.  130.  The  Nafl.  Council 
and  Delinquency  (44  E. 
Y.,  N.  Y.  10010)  publishes 
Parole  in  Principle  and 


G.L.,c.  127, 
G.L.,  c.  127, 
on  Crime 
23rd  St.,  N. 
a  manual: 

Practice  ($1.25),  and  Guides  ' for  Pa- 
role Selection  ($1.00). 
G.L.,c.  127,  s.  129A. 
G.L.,c.  127,  s.  129. 

G.L.,  c.  127,  s.  129  (amended  by  c.  535, 
Acts  of  1963,  effective  Oct.  13,  1963), 
s.  83B,  s.  83C. 
G.L.,c.  127,  s.  130A. 


23.  G.L.,  c.  123,  s.  118A  (added  by  c. 
of  the  Acts  of  1963). 

24.  G.L.,c.  127,  s.  151A— s.  151K. 

25.  G.L.,c.  127,  s.  133A. 

26.  G.L.,c.  127,  s.  133B. 

27.  G.L.,  c.  279,  s.  25. 

28.  G.L.,c.94,s.212,217A,s.217D. 

29.  G.L.,c.276,s.87. 

30.  G.L.,c.  127,  s.  129. 

31.  G.L.,c.  147,s.4B. 

32.  G.L.,c.  127,  s.  162. 

33.  G.L.,c.  127,s.83E. 
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The  Constitutional  Right 
to  Pardon 

Traditionally,  ancient  rulers  and 
kings  have  held  in  their  hands  the 
power  to  pardon  enemies  of  the 
state.  The  Massachusetts  Consti- 
tution places  this  power  in  the 
hands  of  the  Governor  who.  with 
the  advice  and  consent  of  the 
Council,  can  pardon  any  prisoner 
in  any  penal  or  correctional  insti- 
tution at  any  time,  upon  the  writ- 
ten petition  of  the  prisoner.  This 
broad  executive  power  includes 
authority  to  pardon  an  offender 
after  conviction  but  before  sen- 
tence, to  commute  or  shorten  a 
sentence,  and  to  grant  releases  ab- 
solutely or  under  parole  condi- 
tions.1 

As  this  power  is  vested  in  the 
Governor  by  the  Constitution  it 
cannot  be  infringed  by  the  Legis- 
lature, although  the  law  makers 
can  prescribe  the  terms  and  con- 
ditions upon  which  a  pardon  may 
be  granted  if  the  offense  in  ques- 
tion is  a  felony. 

Recommendations  to  the 
Governor 

Before  making  his  decision  the 
Governor  receives  recommenda- 
tions from  the  Parole  Board,  acting 
a>  the  Advisory  Board  of  Pardons. 
He  is  not,  of  course,  bound  by 
these  recommendations.  On  the 
other  hand,  the  Governor's  deci- 
sion is  ineffective  if  he  does  not 
have  the  support  of  the  Council.2 
Before  the  petition  can  be  granted, 
an  affirmative  vote  must  be  made 
by  a  majorit\  of  the  Council  mem- 
bers, provided  a  quorum  is  present. 
A  roll  call  vote  is  required,  a  copy 
of  which  is  made  available  to  the 
public  in  the  office  of  the  Secretary 
of  State. 


Public  Hearings 

As  the  law  convicts  and  sen- 
tences criminals  to  confinement 
for  seriously  offending  the  peace 
and  security  of  the  Common- 
wealth, the  public  has  a  direct  in- 
terest in  knowing  who  among  the 
thousands  who  have  been  convicted 
are  to  receive  the  clemency  of  a 
gubernatorial  pardon.  In  the  case 
of  prisoners  confined  under  sen- 
tence for  a  felony,  the  Council  must 
hold  a  public  hearing  as  soon  as 
praticable  after  the  filing  of  the 
petition  and  must  notify  the  At- 
torney General  and  the  District 
Attorney  concerned  who  may  ex- 
amine the  petitioner's  witnesses 
and  present  information  concern- 
ing the  case.3 

The  records  of  the  Advisory 
Board  constitute  a  permanent  rec- 
ord open  to  public  inspection  for 
a  period  of  ten  years,  but  the  Board 
may  submit  separately  any  facts 
that  might  cause  undue  or  unmer- 
ited hardship  or  injury  to  the  pe- 
titioner if  made  public.4 

Pardon  Procedure 

All  pardon  petitions  are  filed 
with  the  Advisory  Board,  and 
copies  are  sent  by  the  Advisory 
Board,  in  cases  in  which  the  pe- 
tioner  is  confined  in  a  correctional 
institution  of  the  Commonwealth, 
to  the  Attorney  General,  the  Com- 
missioner of  Correction  and  the 
Chief  of  Police  in  the  municipality 
where  the  crime  was  committed. 
Copies  must  also  be  sent  to  the 
District  Attorney  if  the  petitioner 
had  been  sentenced  in  the  Superior 
Court,  or  to  the  Justice  of  the  Dis- 
trict Court  if  the  petitioner  had 
been  sentenced  there.4 

In  cases  where  the  petitioner  is 
not  presently  confined  in  a  correc- 
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tional  institution  of  the  Common- 
wealth (that  is,  in  the  majority  of 
cases),  copies  of  the  petition  go 
only  to  the  Attorney  General,  the 
Chief  of  Police  and  the  District 
Attorney  or  District  Court  Justice. 
However,  if  the  petitioner  had  been 
convicted  only  of  a  misdemeanor 
and  is  not  confined,  copies  of  the 
petition  need  not  be  sent  to  these 
authorities.  Those  receiving  the 
petitions  may  make  recommenda- 
tions in  writing  to  the  Advisory 
Board  which,  within  10  weeks  of 
receipt  of  the  petition  must  trans- 
mit to  the  Governor  its  conclusions 
and  recommendations  and  any  rec- 
ommendations made  by  them. 

The  Advisory  Board,  if  it  wishes, 
may  call  for  a  public  hearing  of 
the  case  on  its  merits  but  must  so 
notify  the  Governor.  If  it  does  so, 
it  may  have  up  to  six  months  to 
make  its  recommendations  to  the 
Governor.  It  must  notify  the  At- 
torney General  and  the  District 
Attorney  if  a  public  hearing  is 
held,  provided  the  petitioner  is 
confined  under  sentence  for  a  fel- 
ony. 

This  procedure  is  unlike  an  ap- 
peal to  a  higher  court.  It  is  not  a 
judicial  review  of  the  trial  pro- 
ceedings. The  Advisory  Board  is 
not  to  be  concerned  with  the  cor- 
rectness, regularity  or  legality  of 
the  proceedings  of  the  trial  court, 
but  is  to  confine  itself  solely  to  the 
question  of  extending  clemency. 
However,  in  the  discharge  of  its 
duties,  which  are  quasi-judicial  in 
nature,  it  may,  and  frequently 
does,  hear  facts  not  known  at  the 
time  of  the  original  trial. 

Revocation 

The  Governor  and  Council  may 
revoke  a  conditional  pardon,  if  it 
appears  to  them  that  the  conditions 
have  been  violated,  and  order  the 
person  confined  for  the  unexpired 
term  of  his  sentence.5    He  may 


likewise  revoke  a  pardon  if  he  is 
satisfied  that  the  pardon  was  pro- 
cured by  a  misstatement  made  at 
the  time  of  the  petition  or  by 
fraud,  concealment  or  misrepresen- 
tation.6 

Automatic  Clemency  Hearing 
for  "Lifers" 

As  stated,  pardon  hearings  are 
initiated  by  a  prisoner's  petition 
(as  distinct  from  a  parole  hearing 
which  is  initiated  by  the  Parole 
Board).  However,  if  a  "lifer"  has 
not  had  a  pardon  hearing  within 
the  first  15  years  of  his  sentence 
he  is  not  "forgotten,"  for  he  will 
come  before  the  Board  automati- 
cally within  60  days  after  the  ex- 
piration of  15  years  of  his  sentence. 
This  hearing  is  not,  of  course,  on 
the  question  of  parole  (for  he  is 
not  eligible  for  parole  until  he  has 
served  20  years)  but  is  a  hearing 
exclusively  on  the  matter  of  rec- 
ommending or  not  recommending 
executive  clemency.7  The  Board 
usually  does  not  recommend  a  par- 
don at  this  time,  but,  as  we  have 
seen,  a  prisoner  may  file  a  petition 
for  pardon  on  his  own  account  at 
any  time. 

Number  of  Pardons  Granted 

Over  a  period  of  years  one  will 
note  a  very  wide  variation  in  the 
number  of  pardons  granted.  Par- 
dons of  men  "doing  time"  in  our 
State  Prison  were  far  more  com- 
mon from  1806  to  1895  than  they 
are  today,  for  at  that  time  men 
served  fixed  sentences  without  pa- 
role. In  1870,  for  example,  par- 
dons were  given  to  63  men  in  the 
State  Prison,  the  population  then 
being  approximately  575.8  A  hun- 
dred years  ago  the  State  Prison 
warden  said  the  chief  topic  of  con- 
versation among  the  inmates  was 
pardons.9  Today  a  commutation 
of  the  sentence  or  release  on  parole 
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is  the  preferred  procedure.  Ap- 
proximately 90  per  cent  of  the  re- 
cipients of  clemency  at  the  present 
time  were  not  serving  a  sentence  in 
a  penal  institution  at  the  time 
they  were  pardoned. 

The  records  for  the  past  two 
years  show  that  executive  clemency 
was  extended  as  follows:  Column 
"A"  represents  the  year  from  July 
1,  1960,  to  June  80,  1961;  Column 
"B"  the  vear  from  July  1,  1961,  to 
June  30/  1962: 

A  B 

Full  and  complete  pardons  166  146 
Commutations  14  7 

Respites  1  0 

Unconditional  discharges      1  0 

Total  182  153 

Conditional  pardons  of  men  and 
women  serving  life  sentences  are 
now  rare;  hence  none  appears  in 
these  statistics.  A  "lifer"  who  re- 
ceives clemency  is  now  usually 
granted  a  commutation  of  sentence 
to  a  term  of  years  and  when  eligi- 
ble for  parole  is  released  under 
supervision  until  the  maximum 
term  of  the  commuted  sentence. 

Legal  Effect  of  a  Pardon 

A  pardon  does  not  (unless  ex- 
pressly stated  by  its  terms)  restore 
a  person  to  a  state  office  from 
which  he  was  removed  upon  con- 
viction of  a  felony.10  Nor  does  a 
pardon  restore  a  person  to  his  mar- 
ital status  after  divorce  granted  by 
reason  of  a  sentence  of  five  years  or 
more  in  a  penal  institution.11 

Does  a  pardon  wipe  out  a  per- 
son's criminal  record?12  Presuma- 
bly it  does,  but  the  law  has  not 
clarified  the  technical  aspects  of 
this  question.  It  has  been  recom- 
mended that  the  legislature  declare 
by  statute  "that  every  pardon 
should  state  on  the  face  of  the  doc- 
ument the  reason  for  which  it  is 
granted;  and  that  a  pardon  should 


have  the  effect  of  relieving  the 
convicted  person  from  further  pun- 
ishment and  from  all  other  legal 
consequences  of  the  crime  but 
should  not  absolve  from  guilt,  un- 
less the  pardon  was  granted  on  the 
ground  of  innocence."13  The  Mas- 
sachusetts legislature  has  not 
adopted  this  recommendation,  but 
it  has  been  generally  held  that  a 
full  and  complete  pardon  in  effect 
eradicates  the  crime  in  question, 
thus  removing  certain  disabilities 
otherwise  imposed  upon  the  crim- 
inal. 


1.  Mass.  Const.,  Art.  LXXIII  of  Amend.; 
G.L.,  c.  127,  s.  152— s.  154.  Although 
a  respite  from  sentence  is  not  a  par- 
don, the  Governor,  with  the  advise 
and  consent  of  the  Council,  has  a 
statutory  right  to  respite  from  time  to 
time  the  execution  of  a  sentence  of 
death  (G.L.,  c.  279,  s.  49).  Any  Jus- 
tice of  the  Supreme  Judicial  Court 
may  also  stay  the  execution  of  the 
sentence  of  death  for  stated  periods, 
pending  the  final  determination  of 
any  judicial  question  arising  out  of 
the  case.  (G.L.,  c.  279,  s.  49A.) 

2.  G.L.,c.  127,  s.  152. 

3.  G.L..C.  127,s.  153. 

4.  G.L.,c.  127,  s.  154. 

5.  G.L.,  c.  127,  s.  155, 156. 

6.  G.L.,c.  127,  s.  152. 

7.  G.L.,c.  127,  s.  154A. 

8.  Prison  Inspectors'  Annual  Report, 
S.  P.,  Pub.  Doc.  No.  13,  1870. 

9.  Wardens'  Annual  Report,  S.  P.,  Pub. 
Doc.  No.  13,  1867. 

10.  G.L.,  c.  279,  s.  30. 

11.  G.L.,c.208,s.2. 

12.  See  "Does  a  Pardon  Blot  Out  Guilt?" 
by  Samuel  Williston,  28  Harv.  Law 
Rev.,  1915,  pp.  647-663.  The  Commis- 
sioner of  Probation  who  keeps  crim- 
inal records  of  all  courts  in  the  Com- 
monwealth does  not  strike  out  or 
destroy  the  record  of  a  person  who 
receives  a  pardon  but  does  record  the 
fact  that  a  pardon  has  been  granted. 

13.  Quotation  from  "liie  Jinecc  of  a  Par- 
don," by  Henry  Weihofen,  Un.  of  Pa. 
Law  Rev.,  88  (1939),  pp.  177-193.  See 
also  "The  Pardoning  Power  in  Massa- 
chusetts," by  Norman  D.  Lattin,  11 
Bos.  Un.  Law  Rev.  (1931),  pp.  505- 
525. 
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THE  YOUTH  SERVICE  BOARD 
AND 

THE  DIVISION  OF  YOUTH  SERVICE 


Scope  of  Responsibilities 
and  Authority 

The  Youth  Service  Board  is  a 
professional  tribunal  created  by 
the  1948  Legislature.1  It  is  part 
of  the  Division  of  Youth  Service  of 
the  Department  of  Education  (but 
not  subject  to  the  control  of  that 
Department)  and  has  the  respon- 
sibility for  classification,  place- 
ment, training,  discharge  and  pa- 
role of  delinquent  and  wayward 
boys  and  girls  committed  to  it  by 
the  courts.  It  may  place  its  charges 
in  training  schools  or  other  insti- 
tutions under  the  jurisdiction  of 
the  Division,  or  in  approved  foster 
homes,  or  send  them  to  private  in- 
stitutions, or  return  them  immedi- 
ately to  their  own  homes  if  the 
committing  court  approves.2  It  is 
the  Board's  duty  "to  develop  con- 
structive programs  to  reduce  and 
prevent  delinquency  and  crime 
among  youth"  and  to  that  end  it 
cooperates  with  public  and  private 
agencies  and  assists  counties  and 
municipalities  when  requested  or 
when  assistance  is  deemed  desira- 
ble. The  Board  has  no  direct  con- 
trol over  school  truants,  absentees 
and  school  offenders  whom  the 
county  may  commit  to  any  of  the 
three  County  Training  Schools, 
but  the  Board  must  visit  these 
schools  and  offer  advice  and  assist- 
ance.3 It  cannot  transfer  its  charges 
to  any  penal  institution  if  they  are 
under  twenty-one.4  To  supplement 
the  Board's  broad  delinquency  pre- 
vention responsibilities,5  the  Direc- 
tor of  the  Division  administers 
the  School  Adjustment  Counselling 
service  that  offers  a  state  subsidy 
for  professional  help  for  malad- 


justed children  in  the  primary  and 
elementary  grades.6  The  Division 
established  in  1953  a  Bureau  of 
Delinquency  Prevention  and  Re- 
search, that  furnishes,  on  request, 
consultant  services  to  cities  and 
towns  in  developing  delinquency- 
prevention  programs.  It  also 
strengthens  police  services  for  ju- 
veniles, and  carries  on  research 
studies  to  further  public  under- 
standing and  to  encourage  more 
adequate  legislation.7 

Through  its  Parole  Branch  it 
supervises  between  1,800  and  2,100 
boys  and  girls  who  have  been  re- 
turned to  the  community. 

The  Chairman  of  the  Board  is 
also  Director  of  the  Division  of 
Youth  Service  and  is  solely  respon- 
sible for  the  formulation  and  execu- 
tion of  policy.  He  is  appointed  by 
the  Governor  with  the  advice  and 
consent  of  the  Council  for  a  six- 
year  term  at  a  salary  of  316,000. 
The  two  other  members  of  the 
Board  (one  of  whom  must  be  a 
woman)  who  are  also  Deputy  Di- 
rectors of  the  Division,  are  simi- 
larly appointed,  at  a  salary  of  $13,- 
000.  All  members  of  the  Board 
must  "devote  all  their  time  to  its 
work."8  To  qualify  for  appoint- 
ment to  the  Board,  one  must  have 
had  training  and  experience  in 
law,  or  medicine,  or  education,  or 
in  the  handling  of  juvenile  and 
youthful  offenders,  or  in  social 
work  or  in  programs  of  delin- 
quency or  crime  prevention.9 

Advisory  Committee 

An  unpaid  Advisory  Committee 
on  Service  to  Youth,  consisting  of 
15  citizens  from  all  parts  of  the 
state,  interested  in  vouth  and  influ- 
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ential  in  their  own  communities, 
and  appointed  bv  the  Governor 
with  the  advice  and  consent  of  the 
Council  for  six-year  terms,  evalu- 
ates the  work  of  the  Division,  in- 
terprets it  to  the  public  and  makes 
recommendations  to  the  Governor 
and  Legislature  concerning  state- 
wide youth  services.10 

Commitments  to  the  Board 

The  courts  may  not  commit  de- 
linquent bovs  and  girls  directly  to 
the  institutions  but  only  to  the 
Board.11  In  the  fiscal  year  1961- 
1962.  the  courts  committed  to  the 
Board  1.080  boys  and  girls,  86  more 
than  in  the  previous  year.  (Ten 
years  previously  the  total  number 
of  commitments  was  612.)  The  ra- 
tio of  boys  to  girls  committed  to 
the  Board  was  approximately  Sy2 
to  1  in  1962:  3  to  1  in  1961.  The 
ratio  of  boys  to  girls  appearing  in 
court  in  1961-1962  was  8  to  1  (com- 
pared to  a  ratio  of  6  to  1  in  the 
previous  year).  Of  all  juveniles  ap- 
pearing in  court  in  that  vear,  only 
10.1%  of  boys  and  21.5%  of  girls 
were  committed  to  the  Board.  The 
greatest  number  of  commitments 
came  from  Suffolk  County.12  Rela- 
tive to  other  states,  Massachusetts 
does  not  rank  high  in  the  incidence 
of  juvenile  delinquency;  nor  is  the 
problem  of  delinquent  gangs  as 
serious  in  Boston  as  in  many  other 
large  cities. 

The  Board  retains  jurisdiction 
over  delinquent  and  wayward  boys 
and  girls  committed  to  it  by  the 
courts  until  their  21st  birthdays, 
but  may  discharge  them  earlier.  In 
the  case  of  boys  and  girls  commit- 
ted to  it  after  conviction  in  crim- 
inal proceedings  (see  pp.  27-28), 
the  Board  may  retain  jurisdiction 
until  their  23rd  birthdays.  The 
Board  may,  however,  if  it  believes 
discharge  of  the  person  may  be 
"dangerous  to  the  public,"  petition 
the  committing  court  for  continued 


jurisdiction.  The  individuals  in 
such  cases  have  a  right  to  a  court- 
appointed  counsel  and  a  right  of 
appeal  to  the  Superior  Court.13  (So 
far  [he  Board  has  not  seen  fit  to 
use  this  latter  provision  of  the  law.) 

Commitments  to  the  Board  shall 
not  disqualify  a  person  from  any 
appointment  in  the  public  service 
and  shall  not  be  received  in  evi- 
dence in  any  future  proceeding 
against  him  (except  in  subsequent 
delinquency  or  way  way  proceed- 
ings) but  may  be  used  by  a  judge 
in  imposing  sentence  in  any  future 
criminal  case.14 

Institutional  Facilities 

The  Division  of  Youth  Service 
is  a  public,  tax-supported  corpora- 
tion, having  the  control  and  man- 
agement of  the  following  institu- 
tions, whose  staffs  are  appointed 
by  the  Director  of  the  Division. 
The  purpose  of  these  institutions 
is  to  "restore  and  build  up  the  self- 
respect  and  self-reliance  of  the  chil- 
dren lodged  therein  and  to  qualify 
them  for  good  citizenship  and  hon- 
orable employment."15 

1.  Reception-  Detention  Centers 
for  Boys 
A  Center  established  in  the  Ros- 
lindale  section  of  Boston  in  1955 
is  equipped  with  a  professional 
staff  supplied,  in  part,  by  the  Di- 
vision of  Legal  Medicine  of  the 
Department  of  Mental  Health.  Its 
usual  population  is  about  140. 
This  temporary  home,  with  school 
and  recreational  facilities,  protects 
children  from  association  with 
adult  criminals.  It  also  provides 
(a)  "reception  services"  for  boys 
committed  to  the  Board,  which  in- 
clude classification  and  clinical 
studies  and  placement  recommen- 
dations, and  (b)  "detention  ser- 
vices" for  those  who  need  tempo- 
rary custody  while  awaiting  dis- 
position by  the  courts.   The  pro- 
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fessional  staff  furnishes  judges,  on 
request,  with  special  case  studies 
of  these  boys. 

The  Board  is  required,  at  least 
annually,  to  inspect  juvenile  de- 
tention facilities  in  local  police 
stations  or  town  lockups  to  see  that 
children  (between  14  and  17  years 
of  age)  who  might  be  confined 
there  do  not  come  in  contact  with 
prisoners  (that  is,  those  over  17). 16 
Children  under  14  cannot  be  held 
in  jail  at  all.17  A  law  first  enacted 
146  years  ago  still  requires  that 
minors  in  a  jail  or  house  of  cor- 
rection be  "kept  separate  from  no- 
torious offenders  and  from  persons 
convicted  of  an  infamous  crime."18 

2.  Reception-Detention  Center  for 

Girls 

The  Division  opened  a  Recep- 
tion-Detention Center  for  Girls  in 
1957,  in  the  Jamaica  Plain  section 
of  Boston,  that  serves  a  similar  pur- 
pose. Its  usual  population  is  about 
50. 

3.  Reception-Detention  Center  in 

Hampton  County 
Opened  in  1959,  this  facility  in 
Westfield  serves  boys  and  girls,  7 
to  18  years  of  age  in  detention,  and 
boys,  7  to  15  in  reception.  Its  usual 
population  is  about  25. 

4.  Reception-Detention  Center  in 

Worcester  County 
This  Center  in  Worcester, 
opened  in  1959,  serves  boys  and 
girls,  7  to  18  years  of  age,  in  de- 
tention, and  girls  from  the  central 
and  western  counties  in  reception. 
Its  usual  population  is  about  25. 

5.  Lyman  Schools  for  Boys 

The  first  state  "reform  school" 
in  the  United  States  exclusively 
for  young  boys  was  opened  in 
Westboro  in  1848  with  state  funds 
supplemented  by  the  generous  gift 
of  Colonel  Theodore  Lyman.19 
Since   1884  the  school  has  been 


called  the  Lyman  School  for  Boys. 
It  is  an  open  institution  on  the 
cottage  plan  and  is  used  for  the 
care  of  younger  boys  committed  to 
the  Board.  Its  emphasis  is  almost 
exclusively  on  academic  education. 
It  has  a  modern  school  building 
equipped  with  ten  classrooms,  a 
library,  a  science  room  and  an  arts 
and  crafts  room.  The  usual  stay  at 
the  school  is  six  to  eight  months. 
Its  usual  population  is  about  320. 

6.  Industrial  School  for  Girls 
Massachusetts,  in  1855,  was  the 

first  state  to  open  a  State  Reform 
School  for  Girls  (as  it  was  then 
called)  operating  on  the  family  or 
cottage  plan.20  Like  its  counter- 
part at  Westboro,  this  school  was 
started  with  public  funds  supple- 
mented by  private  donations.  Lo- 
cated at  Lancaster,  its  treatment 
program  includes  facilities  designed 
to  meet  the  needs  of  emotionally 
deprived  or  disturbed  girls  com- 
mitted to  the  Board.  It  has  avail- 
able the  clinical  services  of  consul- 
tants and  it  offers  educational 
opportunities  with  an  expanded 
pre-vocational  training  program. 
Its  usual  population  is  about  120. 

7.  Industrial  School  for  Boys 

In  1908  Massachusetts  estab- 
lished an  additional  training 
school  for  boys  at  Shirley,  also  an 
open  institution  on  the  cottage 
plan.21  Its  program  focuses  on 
training  older  boys  for  useful 
trades.  In  recent  years,  both  its 
vocational  and  its  academic  pro- 
gram have  been  modernized  and 
expanded.  "New  treatment  facili- 
ties include  a  cottage-achievement 
plan,  offering  incentives  for  good 
citizenship,  a  forestry  day-work 
program,  and  a  pre-parole  cottage 
providing  an  opportunity  for  grad- 
ual preparation  for  and  adjust- 
ment to  life  in  the  community."22 
Its  usual  population  is  about  230. 
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8.  Institute  for  Juvenile  Guidance 
This  institution,  an  outgrowth 

of  a  security  unit  opened  in  1951 
at  the  Industrial  School  at  Shirley, 
has,  since  1954,  been  located  in 
South  Bridgewater  in  a  building 
formerly  used  by  the  State  Farm, 
where  security  measures  can  be 
used  to  restrain  boys  wTho  are  not 
suitable  for  the  open-type  institu- 
tion. Its  long-range  objective  is  "to 
provide  an  intensive  therapeutic 
program  necessary  in  the  treat- 
ment and  rehabilitation  of  deep- 
seated,  aggressive  behavior  prob- 
lems." The  boy  who  habitually 
runs  away  or  who,  through  aggres- 
sive behavior,  disturbs  the  pro- 
gram of  an  open  training  school, 
can  be  transferred  there  for  special 
diagnosis  and  guidance.  This  fa- 
cility gives  special  attention  to  re- 
medial reading  and  provides  Uni- 
versity Extension  courses  in  all 
high  school  subjects.  Instruction 
in  upholstery,  carpentry  and  book- 
binding is  available.  "Each  boy 
has  an  individual  room.  The  pres- 
ence of  women  on  the  staff  helps 
the  boys  to  establish  proper  iden- 
tification and  adjustment.  An 
honor  section  for  pre-parole  cases 
stresses  individual  initiative,  re- 
sponsibility, and  merit."23  Its  usual 
population  is  about  90. 

9.  Residential  Treatment  Unit 

In  1955,  the  Division  opened  a 
resident  home-school  for  younger 
boys  (from  7  to  12  years  of  age) 
who  present  serious  behavior  prob- 
lems but  who,  in  many  cases,  are 
actually  more  neglected  than  de- 
linquent and  whose  homes  are 
either  unsatisfactory  or  non-exist- 
ent. It  occupies  the  buildings  for- 
merly used  by  the  Worcester 
County  Training  School  which  was 
closed  in  1955.  This  facility,  lo- 
cated in  West  Boylston  on  the 
shores  of  the  Wachusett  Reservoir, 
is  called  the  John  Augustus  Hall 


in  honor  of  the  founder  of  proba- 
tion. Its  usual  population  is  about 
80. 

10.  Youth  Forestry  Camp 

A  forestry  camp  in  the  Nickerson 
State  Park  was  opened  in  East 
Brewster  on  Cape  Cod  in  1960,  in 
conjunction  with  the  Department 
of  Natural  Resources.  It  is  called 
the  Stephen  L.  French  Youth  For- 
estry Camp  in  honor  of  the  late 
Chairman  of  the  Recess  Commis- 
sion on  Juvenile  Delinquency  and 
former  member  of  the  state  legis- 
lature.24 The  Division  believes  that 
for  some  boys  a  forestry  camp  pro- 
gram is  more  effective  than  pro- 
grams within  an  institution.  Boys 
sent  there  may  go  directly  from  a 
Diagnostic-Reception  Center  or  by 
transfer  from  another  institution 
or  placement.  Available  at  t  he 
Camp  are  limited  counselling  ser- 
vices, instruction  and  training  in 
forestry,  and  health  and  religious 
services.  The  camp's  usual  popula- 
tion is  about  25. 

Other  Institutional  Facilities 

The  Division  may,  subject  to  ap- 
propriations, establish  other  facili- 
ties for  detention  and  diagnosis  or 
training  and  treatment  of  youth 
offenders  or  assisting  them  in  find- 
ing employment  on  release  from 
the  institutions.25 

Reception-Detention  Centers  are 
now  being  planned  to  serve  the 
northeastern  and  southeastern 
areas  of  Massachusetts. 

Magnitude  and  Importance 
of  the  Program 

In  1962  the  Division  comprised 
650  employees  and  10  separate  in- 
stitutions having  a  total  popula- 
tion of  about  1100  boys  and  girls. 

The  success  of  the  Division  in 
carrying  out  its  crime  prevention 
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functions  has  a  direct  and  impor- 
tant bearing  on  the  problem  of  the 
administration  of  criminal  justice 
in  Massachusetts. 


1.  C.  310,  Acts  of  1948;  G.L.,  c.  120;  c. 
6,  s.  65-69B. 

2.  G.L.,c.  120,  s.  6,  s.  12. 

3.  G.L.,  c.  6,  s.  67. 

4.  G.L.,c.  120,  s.  10. 

5.  G.L.,c.6,s.67. 

6.  The  purpose  of  the  School  Adjust- 
ment Counsellor  program,  authorized 
in  1955,  is  "to  facilitate  the  early  de- 
tection of  children  manifesting  traits 
tending  toward  juvenile  delinquency 
and  to  assist  in  the  prevention  of  such 
children  becoming  juvenile  delin- 
quents." (G.L.,  c.  71,  s.  46G.)  Coun- 
sellors may  be  employed  by  school 
committees  of  cities  and  towns  but 
the  Director  of  the  Division  must  ap- 
prove of  the  number  to  be  employed 
and,  together  with  the  Commissioner 
of  Education,  must  pass  upon  candi- 
dates' qualifications.  Approximately 
85  communities  employing  95  coun- 
sellors are  now  participating  in  this 
program.  See  "The  School  Adjust- 
ment Counsellor  Program:  An  In- 
terpretation," 1963,  Division  of  Youth 
Service,  14  Somerset  Street,  Boston  8. 

7.  See  "State  Programs  for  the  Preven- 
tion and  Control  of  Juvenile  Delin- 
quency," November,  1958,  Division  of 
Youth  Service,  14  Somerset  Street,  Bos- 
ton 8. 

8.  G.L.,  c.  6,  s.66. 


9.  G.L.,  c.6,  s.65. 

10.  G.L.,  c.  6,  s.  69.  From  1948  to  1955 
the  Advisory  Committee  had  the  duty 
of  submitting  to  the  Governor  a  list 
of  nominees  for  appointment  to  mem- 
bership on  the  Youth  Service  Board. 
This  duty  was  revoked  by  c.  766  of 
the  Acts  of  1955. 

11.  G.L.,c.  119,  s.  58. 

12.  Data  taken  from  "Delinquency  Trends 
in  Massachusetts,  Fiscal  Years,  1950- 
1962,"  Division  of  Youth  Service,  14 
Somerset  Street,  Boston  8. 

13.  G.L.,  c.  120,  s.  17-20. 

14.  G.L.,c.  120,  s.  21. 

15.  G.L.,c.  120,  s.  4. 

16.  G.L.,c.  119,  s.  67. 

17.  G.L.,c.  119,  s.  68. 

18.  G.L.,  c.  127,  s.  22,  derived  from  c.  149, 
Acts  of  1817-1818. 

19.  Established  by  c.  165,  Acts  of  1847. 

20.  Established  by  c.  442,  Acts  of  1855. 

21.  Established  by  c.  639,  Acts  of  1908. 

22.  Quotation  from  "Service  to  Youth,"  a 
publication  of  the  Division  of  Youth 
Service. 

23.  Same  as  note  22  above. 

24.  C.  140,  Acts  of  1959.  See  "The  Role 
of  the  Forestry  Camp  in  the  Treat- 
ment Program  of  the  Division  of 
Youth  Service,"  by  Lawrence  D. 
Gaughan,  Supervisor  of  Delinquency 
Prevention,  Division  of  Youth  Service, 
14  Somerset  Street,  Boston  8,  Dec, 
1961. 

25.  G.L.,c.  120,  s.  11. 
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MASSACHUSETTS  GENERAL  LAWS 

The  following  selected  chapters  of  the  General  Laws  are  of  special 
interest  to  workers  in  the  field  of  correction. 

Chapter 

Number  Subject  Matter 

6         Governor,  Officers  under  Governor  and  Council,  including 
the  Youth  Service  Board  (See  also  C.  120) 

Commission  on  Administration  and  Finance;  Comptroller, 
Budget  Bureau,  Purchasing  Bureau,  Div.  of  Personnel  and 
Standardization,  etc. 

13         Department  of  Civil  Service  and  Registration;  Director  and 
Civil  Service  Commission,  etc.  (See  also  C.  31) 

15  Department  of  Education  (See  also  C.  69) 

17  Department  of  Public  Health  (See  also  C.  Ill) 

19  Department  of  Mental  Health  (See  also  C.  123) 

21  Department  of  Natural  Resources 

22  Department  of  Public  Safety  (See  also  C.  147) 

23  Department  of  Labor  and  Industries;   Div.  of  Apprentice 
I  raining;  Div.  of  Industrial  Accidents,  etc. 

27         Department  of  Correction  (See  also  C.  124— C.  127);  Parole 
Board  (See  also  C.  127) 

30  Department*.    Commissions,    Officers,    Employees,  Salaries, 
Grievance  Procedures,  etc. 

31  Civil  Service  (See  also  C.  13) 

32  Retirement  Systems  and  Pensions 
32A      Group  Insurance  for  state  employees 

Ml         Department  of  Public  Health  (See  also  C.  17) 
1  I  1A      Drug  Addiction  Rehabilitation 

120        Youth  Service  Board  and  Training  Schools  (See  also  C.  6) 

123  Insane,  Defective  Delinquents,  Drug  Addicts  (See  also  C.  19) 
123 A      "Sexually  Dangerous  Persons" 

124  Department  of  Correction  (See  also  C.  27) 

125  Correctional  Institutions — Officers,  Uniforms,  Training,  etc. 

126  Jails  and  Houses  of  Correction 

127  Officers,  Inmates  of  Penal  and  Reformatory  Institutions,  Pa- 
roles, Pardons,  Prison  Industries,  etc.    (See  also  C.  27) 
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Chapter 

Number  Subject  Matter 

147        State  Police  (See  also  C.  22) 

149        Labor  and  Industries,  Provisions  as  to  Employment 

152        Workmen's  Compensation 

211-213  Supreme  Judicial  and  Superior  Courts 

218        District  Courts 

264-273  Crimes — Definitions  and  Penalties 

268A      Conduct  of  Public  Officials  and  Employees 

274        Felonies,  Accessories,  Attempts,  etc. 

276        Search  Warrants,  Fugitives  from  Justice,  Arrest,  Bail,  Proba- 
tion, etc. 

279        Judgment  and  Execution,  Sentences 

(For  United  States  and  Massachusetts  Constitutions,  see  vol.  10  of  Anno- 
tated Laws  of  Massachusetts,  Lawyers  Co-operative  Pub.  Co.,  Rochester, 
N.  Y.) 


108 


PUBLIC  DOCUMENTS 


The  following  public  documents  are  of  interest  to  students  of  the  ad- 
ministration of  criminal  justice.  They  are  available  at  the  office  of  the 
Division  of  Public  Documents,  Room  116,  State  House. 

Document 
Number 

12  Annual  Report  of  the  Attorney  General,  containing  his  opin- 
ions rendered  to  questions  submitted  by  Department  Heads. 

29        Annual  Report  on  the  Statistics  of  County  Finances. 

85  Report  of  the  Commissioner  of  Probation,  usually  combining 
several  years  in  one  Report,  containing  laws,  statistics,  trends, 
etc. 

115  Statistical  Reports  of  the  Commissioner  of  Correction,  pub- 
lished annually,  which  include  penological  data  for  all  state 
and  county  institutions;  reports  of  arrests,  commitments,  sen- 
tences, criminal  prosecutions,  financing,  criminological  trends 
and  Parole  Board  statistics. 

144  Annual  Report  of  the  Judicial  Council  giving  its  opinion  and 
recommendations  on  pending  bills  referred  to  it  by  the  Legis- 
lature. 

166  Annual  Report  of  the  Justices  of  the  Supreme  Judicial  Court, 
by  its  Executive  Secretary,  containing  statistics  on  all  courts. 

—  A  Manual  for  the  Instruction  of  Applicants  for  Examinations 
for  the  Police  Services.  This  booklet  sets  forth  the  powers,  du- 
ties and  responsibilities  of  police  officers,  the  definitions  of 
crimes,  first-aid  procedures,  and  police  standards  for  the  physi- 
cal examination  of  applicants.  (The  only  document  in  this  list 
for  which  there  is  a  charge — 35^.) 

—  Constitution  of  the  Commonwealth,  the  oldest  written  Consti- 
tution, preceded  by  Declaration  of  Rights,  plus  Amendments. 

—  Acts  and  Resolves  passed  by  the  General  Court,  an  annual 
publication. 
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SUBJECT  INDEX 


Abolition  of  Death  Penalty,  33-34,  40 
Academic  Education  in  the  Institutions,  68 
Advisory  Board  of  Pardons,  99 
Advisory  Committee  on  Correction,  65 
Advisory  Committee  on  Service 

to  Youth,  102 
Advisory  Committee  to  Chief  Justice, 

District  Courts,  23 
Advisory  Council  on  Alcoholism,  49 
Alcoholic,  The,  49-53 
Alcoholic  Clinics,  52 
Alcoholics  Anonymous,  70-71,  77 
Alcoholism  Program,  Director  of,  49 
Appellate  Division  for  review 

of  Sentences,  37 
Apprentice  Training  Program,  68 
Arrests  by  Citizens,  21 
Arrests,  Statistics  of,  18-19 
Arson,  Notification  on  Release,  13 
Assault  by  Prisoner,  35 
Auto  thefts,  19 

Avocational  Work  in  the  Institutions,  71 

Boston  City  Prison,  19 
Boston,  Crime  in,  18-19 
Boston  Jail,  19,  62 
Boston  Juvenile  Court,  27 
Boston  Municipal  Court,  22-23 
Boston  Police  Academy,  18 
Boston  Police  Dept.,  18 
Bridgewater,  M.C.I.,  77-79,  86 
Briggs  Law,  13-14,  17 

Capital  Outlay  Program,  86 

Capital  Punishment,  33-34,  40 

Capitol  Police,  20 

Chaplains,  67 

"Chapter  770,"  65,  73 

Charles  Street  Jail,  19,  62 

Chief  Justice  of  the  District  Courts,  23 

Church,  Aid  to  prisoners  by,  67 

Citizen  arrests,  21 

Citizen  Participation,  What's  New  in?  74 
Citizenship  Training  Group,  60 
City  Prison,  19 

Civil  Rights  and  Liberties,  Div.  of,  22,  32 
Civil  Rights  of  Prisoner,  36-37,  65-66 
Classification  Committees,  66-67 
Classification  of  Crimes,  14-15 
Commissioner  of  Correction,  61,  64-65,  76 
Commissioner  of  Mental  Health 

(See  Mental  Health,  Dept.  of) 
Commissioner  of  Probation,  59-60 
Commissioner  of  Public  Safety,  19-20 
Common  Law,  14-15 
Compact,  New  England  Interstate 

Corrections,  76-77,  86-87 
Compact,  Interstate  for  Supervision  of 

Probationers  and  Parolees,  95 
Compact,  Western  Interstate 

Corrections,  86-87 
Concord.  M.C.I. ,  81-82,  86 
Correction,  Dept.  of,  64-75 


Correction  versus  Punishment,  65-66 

Correctional  Institutions,  State,  76-88 

Correction  Officers,  71-72 

Counsel,  Right  to,  30-32 

Counseling  Service  in  the  Institutions,  70 

Count,  Total  institutional,  85 

County  Institutions,  61-63 

County  Training  Schools,  63 

Court  Clinics,  89 

Courts,  The,  22-29 

Crime  in  Boston,  18-19 

Crime  rate,  19 

Crimes,  Classification  of,  15 

Criminal  Intent,  9-11 

Criminal  Law,  The,  9-17 

Criminal  Responsibility,  11-12,  16-17 

Criminally  Insane,  12-14,  78-79 

Dav-Work  Program,  84 

Death  Penalty,  Abolition  of,  33-34,  40 

Death  Sentence,  33-34 

Deductions  for  Good  Conduct,  93-94,  97 

Defective  Delinquents,  47-48 

Defective  Delinquents,  Discharge 

from  Parole,  95 
Definite  Sentences,  33 
Delinquents  (See  "Juvenile  Delinquents") 
Dept.  of  Correction,  64-75 
Dept.  of  Mental  Health 

(See  Mental  Health,  Dept.  of) 
Dept.  of  Natural  Resources 

(See  "Forestrv  Camps") 
Dept.  of  Public  Health  (See  "The 

Alcoholic,"  "The  Drug  Addict") 
Dept.  of  Public  Safety  (See  "State  Police") 
Deputy  Commissioners  of  Correction,  64 
Detainers,  Disposition  of,  37 
Disciplinary  Board,  73-74 
Discretion,  Judicial,  33 
District  Courts,  22-24 
Division  of  Civil  Rights,  32 
Division  of  Legal  Medicine,  70,  89-90 
Division  of  Youth  Service,  102,  106 
Divorce  proceedings  following 

conviction,  36-37 
Drug  Addict,  The,  54-57 
Drug  Addiction,  Pilot  Program,  71 
Drug  Addiction  Rehabilitation 

Board,  54-55 
Drug  Addiction  Rehabilitation  Center,  54 
Drunken  driving,  Right  to  physical 

examination  on  arrest,  32 
Drunkenness,  Commitments  for,  77 
Drunkenness,  District  Courts,  24 
Drunkenness,  Half- Way  Houses,  50 
Drunkenness,  Statistics  of,  18-19,  52,  77 

Education  in  the  Institutions,  68 
Escapes,  86 

Felony,  Definition  of,  15 

Felony  Murder,  10 

Felony  within  the  Institutions,  35 

Forestry  Camp,  Div.  of  Youth  Service,  105 
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ForestT)  Camps,  Dept.  of  Correction,  84-85 
Fraimngham,  M.C.I. ,  82-84.  86 
Friends  of  Framingham.  83 
Funerals,  Permission  to  attend,  66 

Gamma  Report  on  jails  and  Houses 

of  Correction.  62-63 
Cate  monc\ .  97 
General  Laws.  107-108 
Gideon  case,  31 

Good  Conduct.  Deductions  for.  93-94 
Guards  (See  Correction  Officers) 

Habitual  Criminals.  33-34,  96 

Half -\Va\  Houses  for  Drunkards.  50 

Half-\\'a\  House  (female).  84 

Health  Services  in  the  Institutions.  70 

Hostage.  Penalty  for  taking.  35 

House  i>f  Detention,  Boston.  19 

Houses  of  Correction,  61-63 

"If  Yon  Are  Arrested  .  .  .",  32 

Indictments.  Untried,  disposition  of,  37 

Industrial  School  for  Boys.  104 

Industrial  School  for  Girls.  104 

Industries,  Prison.  67-68 

Inmate  Contributions,  71 

Insane.  Hospital  for  criminallv  78 -79 

Insanit\  as  a  defense.  11-12.  16-17 

In-Service  Training.  72-73 

Institute  for  Juvenile  Guidance.  105 

Intent.  Criminal,  9-11 

Interstate  Corrections 

Compact.  76-77.  86-87 
Interstate  Compact,  Probation  and 

Parole.  95 
Interstate  Compact,  Western,  86-87 
Irresistible  impulse  doctrine,  11,  16 
Isolation  of  inmates,  73-74,  81 

Jails  and  Houses  of  Correction,  61-63 

Jail  Time  credited  on  sentence,  35 

Judges  (See  under  "Courts") 

[udieial  Discretion,  33 

Jury  of  Six,  24 

|ur\  trial.  Right  to,  22 

Juvenile  Court,  Boston,  27 

Juvenile  Delinquent,  Definition  of,  26 

Juvenile  Delinquents  in  Court,  25-28 

Juvenile  Delinquents.  Statistics  of,  27 

Juvenile  Sessions  of  District  Courts,  25-26 

Law — Medicine  Institute,  Boston 

University,  79 
Legal  Aid  Statistics.  31 
"Lifers."  Parole  of,  96,  100 
Limitations,  Statutes  of,  14 
Lyman  School  for  Boys,  104 

Manslaughter,  Punishment  for,  33 
Mass.  Correctional  Institutions,  76-88 
Mass.  Defenders  Committee,  30-31 
Mass.  General  Laws,  107-108 
Medical  Services  in  the  Institutions,  70 
Mental  Health,  Dept.  of,  89-90;  see 

also  12-13,  42-46,  47-48,  49-51,  54-56,  70, 

78,  79,  103,  104 
"Mentally  Deficient,"  Definition  of,  48 


M'Naghten  case.  1 1-12,  16 
Monroe,  M.C.I..  84-85 
Municipal  Courts,  22-24 
Murder,  Definition  of,  10-11 
Murder  by  child  under  17,  26-27 
Murderers,  Study  of,  34 

Narcotic  law  violators,  Parole  of,  96 
New  England  Interstate  Corrections 

Compact,  76-77,  86-87 
Norfolk,  M.C.I.,  79-80.  86 

Officers  Training  School,  72 

Pardon.  Legal  effect  of,  101 
Pardons,  in  general,  99-101 
Parole,  in  general.  91-98 
Parole  Board,  91-92 
Parole  Clinics.  89 

Parole  from  County  Institutions,  92 

Parole  from  State  Institutions,  92-93 

Parole  of  "Lifers,"  96 

Pa)  Scale  for  prisoners,  68 

Penal  Institutions  Commissioner, 

Boston.  61 
Penal  Press.  69 
Plymouth,  M.C.I.,  84-85 
Police,  The,  18-21 
Police,  Boston  Dept.,  18 
Police,  Salaries  of.  18 
Police.  Special.  20-21 
Police,  State,  19-20 
Pre-parole  camps,  97 
Prison  Industries,  67-68 
Prison!  (See  "Correctional  Institutions") 
Prisoners,  Rights  of,  36-37,  65-66 
Prisoners.  Treatment  opportunities 

for,  66-71 
Probation,  Boys  on,  60 
Probation,  Commissioner  of,  59-60 
Probation,  in  general,  58-60 
Probation  Officers,  Qualifications  of,  59-60 
Probation,  Statistics  of,  58-59 
Protestant  Fellowship,  67 
Psychiatric  Services  in  the  Institutions,  70 
Psychological  Services  in  the 

Institutions,  70 
Public  Defenders,  30-31 
Public  I>ocuments,  109 
Public  Health,  Dept.  of,  49-52,  54 

Reception  Center,  65 

Reception -Detention  Centers,  (Div.  of 

Youth  Service),  103-104 
Recreation  in  the  Institutions,  68-69 
Recidivism,  81 

Registry  of  Motor  Vehicle  investigators,  21 
Religion  in  the  Institutions,  67 
Research,  73 

Residential  Treatment  Unit,  105 
Respite  from  Sentence,  101 
Responsibility  for  crime,  11-14,  16-17,  48 
"Right  and  wrong  test,"  11-12,  16 
Right  to  Counsel,  30-32 

Salaries  (See  under  title  of  position) 
School  Adjustment  Counselling,  102,  106 
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Segregation  Unit,  74,  81 
Sentence,  The,  33-41 
Sentences,  Indeterminate,  34,  36 
Sentences,  credit  for  jail  time,  35 
Sentences,  Definite,  33 
Sentences,  Effect  of,  36 
Sentences,  Indefinite,  38-39 
Sentencing,  Model  law,  41 
Sentences,  Review  of,  by  Appellate 

Court,  37-38 
Sentences  to  Concord,  38-39 
Sentences  to  Framingham,  39 
Sentences  to  State  Prison,  34-35 
Sentencing  Tribunals,  35 
Sex  Offenders,  Parole  of,  96 
"Sexuallv  Dangerous  Person"  law,  42-46 
"Sex  Offender"  Laws,  42-46 
Social  Activities  in  the  Institutions,  68-70 
Social  Work  in  the  Institutions,  69-70 
Special  Police,  19-20 
Speedy  trial,  22 

State  Correctional  Institutions,  76-88 

State  Hospital  for  Criminally  insane,  77-79 

State  Police,  19-20 

State  Prison,  Charlestown,  80 

State  Prison  (M.C.I.,  Walpole),  80-81 

Statutes  of  Limitations,  14 

Superior  Court,  24 

Supreme  Judicial  Court,  24-25 


Telephone,  Right  to  use  of  on  arrest,  32 
Training  School  for  Officers,  72 
Transfer  of  inmates  from  Bridgewater 

State  Hospital,  13,  79 
Transfer  of  inmates  from  one 

Institution  to  another,  76 
Transfer  of  inmates  from  one  State 

to  another,  76-77 
Treatment  Center,  43-44 
Treatment,  Rationale  of,  66 

Untried  Indictments,  etc.,  Disposition 
of,  37 

Visitors  to  Institutions,  85-86 
Vocational  Training  in  the  Institutions,  68 
Voluntarism  Program,  67 
Voluntary  Admissions 
(Alcoholics),  51-52,  77 

Walpole,  M.C.I.,  80-81,  86 

Warrants,  Disposition  of,  37 

Warwick,  M.C.L,  84-85 

Wayward  child,  Definition  of,  29 

Wessell  Committee,  64,  73 

Women,  Arrests  of,  19 

Women,  Sentences  to  Framingham,  39 

Youth  Service  Board,  The,  102,  106 
Youthful  Offenders,  25,  28 
Youthful  Offenders  Institution,  86 
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